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U.S. Customs Service 


Treasury Decisions 


(T.D. 81-58) 


Importation and Exportation of Coffee Under the International 
Coffee Agreement of 1976 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice advises the importing and exporting 
community that import and export quotas for coffee have been 
established. Customs will administer these quotas through (1) limita- 
tion of importation of certain coffee, (2) prohibition of entry of other 
coffee without valid documentation, and (3) requirement of valid 
documentation of coffee exported or reexported from the United 
States. Accordingly, the text of the Customs operational guidelines 
and instructions to implement the above actions is reproduced below. 


EFFECTIVE DATE: March 24, 1981 


FOR FURTHER INFORMATION CONTACT: David O. Ramsay, 
Duty Assessment Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229; 202-566-2957. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
International Coffee Agreement of 1976 

The United States is a Contracting Party to the International Coffee 
Agreement of 1976 (ICA), signed at New York on February 27, 1976, 
and which entered into force for the United States provisionally on 
October 1, 1976, and on August 1, 1977, definitively. Under article 70 
of the ICA, that agreement shall be considered as a continuation of 
the International Coffee Agreement of 1968 as extended by protocol. 
The ICA, unless extended, shall remain in force for a period of 6 years, 
until September 30, 1982. 

The International Coffee Organization (organization), established 
under the International Coffee Agreement of 1962, administers the 
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provisions and supervises the operation of the ICA. Each contracting 
party to the ICA is a member of the organization (member). The 
organization functions through the International Coffee Council, the 
Executive Board, and the Executive Director and staff. The highest 
authority of the organization is the International Coffee Council which 
consists of all the members. 

The United States joined the 1962, 1968, and 1976 International 
Coffee Agreements to help stabilize prices and export income of the 
developing producing countries. The United States also joined to 
help secure for consumers an adequate coffee supply at reasonable and 
stable prices. 

The ICA, a treaty of the United States (28 UST 6401), was ratified 
by the Senate on August 23, 1976. 

Among other things, the treaty requires member importing coun- 
tries, including the United States, to take specific actions to limit 
imports of coffee under conditions of low price. The treaty was not 
self-executing and the President had no authority at that time to 
impose such limitations. 

Export quotas are the economic instrument under the ICA used 
to maintain prices. These quotas are tightened—thus reducing the 
available world supply of coffee—as prices fall through a price band. 
At the lower end of the band, the most restrictive quota is in effect, 
and if prices exceed the upper end of the band, the quotas are re- 
moved. 

When invoked, a world quota is divided among various producers, 
and basically is enforced by the member importing countries, which 
require that all imported coffee bear a coffee stamp indicating the 
country of origin. Statistical information on coffee shipments is 
forwarded to the organization in London, thus providing data on 
various nations’ levels of export. 


ENABLING LEGISLATION 


Public Law 96-599, the ‘International Coffee Agreement Act 
of 1980” (the act), was approved on December 24, 1980, to imple- 
ment the treaty and to carry out the obligations of the United States 
under the ICA. The act generally provides that the President may 
limit entry, and withdrawal from warehouse, of coffee exported from 
nonmembers, and prohibit entry of coffee exported from members 
when the coffee is not accompanied by appropriate documentation. 
In addition, the President may require that every export or reexport 
of coffee from the United States shall be accompanied by appro- 
priate documentation. The President’s authority is to be exercised 
in such a way as to protect American consumers against unwarranted 
price increases as a result of actions taken under the ICA, or by 
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two or more members. If there is coffee price manipulation by two or 
more members, the President shall request that the situation be 
remedied, either through relaxation of coffee export quotas or other 
actions. If the members involved in price-increasing market manip- 
ulation fail to remedy the situation within a reasonable time after 
a request for remedy, the President must suspend his authorities 
provided in the act to implement the treaty until effective market 
manipulation activities have ceased. 


The act also requires reports on the operation of the ICA and on 
international trade in coffee. 


The authority provided in the act will expire on September 30, 
1982, so that the Congress will have an opportunity to review this 
matter in the near future. 


Specifically, section 2 of the act provides that the President is 
authorized, in order to carry out and enforce the provisions of the 


ICA: 


1. To regulate the entry of coffee for consumption, or with- 
drawal of coffee from warehouse for consumption, or any other 
form of entry or withdrawal of coffee such as for transportation or 
exportation, including, whenever quotas are in effect pursuant to 
the ICA, (i) the limitation of entry, or withdrawal from warehouse, 
of coffee imported from countries which are not members of the 
organization, and (ii) the prohibition of entry of any shipment 
from any member of the organization of coffee which is not 
accompanied either by a valid certificate of origin, a valid certifi- 
cate of reexport, a valid certificate of reshipment, or a valid 
certificate of transit, issued by a qualified agency in such form as 
required under the ICA; 

2. To require that every export or reexport of coffee from the 
United States shall be accompanied by a valid certificate of origin 
or a valid certificate of reexport, issued by a qualified agency of the 
United States designated by him, in such form as required under 
the ICA; 

3. To require the keeping of such records, statistics and other 
information, and the rendering of such reports, relating to the 
importation, distribution, prices, and consumption of coffee as 
he may from time to time prescribe; and 

4. To take such other action, and issue and enforce such rules 
and regulations, as he may consider necessary or appropriate in 
order to implement the obligations of the United States under the 
ICA. 


DELEGATION OF AUTHORITY 


As provided in section 4 of the act, the President may exercise 
any powers and duties conferred on him by the act through such 
agency or officer as he shall direct. Pursuant to Executive Order 
12297 of March 12, 1981 (46 F.R. 16877), the President has delegated 
to the U.S. Trade Representative the functions vested in him by 
the act. The Executive order further provides that the U.S. Trade 
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Representative may redelegate some or all of those functions to the 
head of another executive agency. 

By letters dated March 16, 1981, the U.S. Trade Representative 
has directed the Acting Commissioner of Customs to issue, and 
publish in the Federal Register, any necessary internal directives 
or operational procedures to implement the control provisions of 
the act. 

DECISION UNDER ICA TO IMPOSE QUOTAS 


Because of relevant price conditions, in a decision of the Inter- 
national Coffee Council (Council) concerning the entry into force 
of quotas, rendered in accordance with the provisions of paragraph 
(1) of article 33 of the ICA, import and export quotas became effective 
from October 1, 1980. The initial global annual quota, in accordance 
with the provisions of article 34 of the ICA, was set at 57.37 million 
bags (as defined in article 3 of the ICA). In that decision, it was stated 
that importing members shall implement on November 1, 1980, 
the Controls System of Certificates of Origin when member export 
quotas are in effect. 

For U.S. Customs Service purposes, the effective date of imple- 
mentation of the quotas and controls system established by the 
Council decision is (upon date of publication in the Federal Register). 


DRAFTING INFORMATION 


The principal authors of this document were Charles D. Ressin 
and Todd J. Schneider, Regulations and Information Division, 
Office of Regulations and Rulings, U.S. Customs Service. However, 
personnel from other Customs offices and the Treasury Department 
participated in its development. 


CUSTOMS ACTIONS WHEN QUOTAS ARE IN EFFECT 


Pursuant to section 4 of the act, the U.S. Customs Service will 
(1) limit the entry, or withdrawal from warehouse, of coffee imported 
from nonmembers, (2) prohibit entry of any shipment from any mem- 
ber which is not accompanied by valid documentation, and (3) require 
that every export or reexport of coffee from the United States shall be 
accompanied by valid documentation. 

Dated: March 18, 1981. 

Wiuuram T. ARCHEY, 
Acting Commissioner of Customs. 
JOHN P. Simpson, 
Acting Assistant Secretary 
(Enforcement and Operations). 


[Published in the Federal Register March 24, 1981 (46 F.R. 18427)] 
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CUSTOMS GUIDELINES AND INSTRUCTIONS 


To administer the quota system established by the ICA and imple- 
mented by Public Law 96-599, the Duty Assessment Division, Office 
of Trade Operations, U.S. Customs Service, has formulated and dis- 
tributed to Customs field personnel operational guidelines and in- 
structions, the text of which is reproduced below: 


TELEX 


To: All regional Commissioners, area, district and port Directors of 
Customs. 

Subject: Special procedures for the importation and exportation of 
coffee. 


Reference: International Coffee Agreement, 1976 Treaties and Other 
International Acts Series (8683: 28 UST 6401). 

On December 24, 1980, the President signed Public Law 96-599, 
authorizing full implementation of the procedures specified under the 
International Coffee Agreement (ICA). Consequently, on March 24, 
1981, Customs shall deny entry into the United States of any shipment 
of coffee which does not comply with the following instructions. 


A. IMPORTS AND EXPORTS OF COFFEE FROM ICA MEMBER COUNTRIES 


1. Effective March 24, 1981, Customs officers shall require a valid 
certificate of origin (form O), reexport (form R), reshipment (form 
RS), or transit (form T), to be furnished on entry, of all shipments 
of coffee classified under item Nos. 160.10, 160.20, and 160.21, Tariff 
Schedules of the United States (TSUS) which were exported from 
ICA member countries on or after November 1, 1980, except for 
those provided for in part F and shipments (a) proceeding through 
the United States on a through bill of lading; (b) entered for consump- 
tion in Puerto Rico; or (c) of green coffee from Hawaii shipped to 
the Continental United States. (A listing of ICA member countries 
is furnished as attachment I.) 

2. Coffee exported from a member country prior to November 1, 
1980, may be permitted entry if: (a) Box 16 of appropriate ICA 
form has been properly completed and is dated prior to November 1; 
or (b) the bill of lading is dated prior to November 1. 

3. Samples of International Coffee Organization (ICO) forms O, 
R, and RS, along with instructions for completion, were recently 
sent to your ports. Please pass to proper Customs officers. 

4. Forms O, R, RS, and T, are valid only if: (a) The certificate is 
marked “original’’ (duplicate or photostat copies are unacceptable) ; 
(b) no more than 9 months have elapsed since the end of the quarter 
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in which the certificate was issued; (c) the certificate covers only 
the coffee described at the time it was issued; and (d) the certificate has 
not previously been completed in part B. 

5. In addition, forms O, R, and RS must bear the stamp of the 
Customs Service of the member from which the coffee described has 
been imported, reexported, or reshipped, respectively. 

6. The proper number of either ICO export or transit stamps with 
the code corresponding to the country of issue printed on the right 
half (e.g., 16 for Mexico) must be affixed to the reverse side of form 
O or T respectively. (See attachment I for special instructions ap- 
plicable to OAMCAF countries.) 

7. Additionally, ICO export stamps used on form O must have 
the coffee year overprinted in a circle on the left half of the stamp, 
e.g., (1) for 1980-81 coffee year. 

8. ICO export stamps each a different color in kilogram denomina- 
tions from 25 kg up to 300,000 kg differ from transit stamps which 
are overprinted with letter T and range from 5 kg to 30,000 kg. 
They cannot be attached to a separate sheet. The net weight of the 
green coffee or green coffee equivalent governs the amount of stamps 
required. Example, a consignment of 399 kg requires export stamps 
to the value of 375 kg or 395 kg transit stamps, as appropriate. 
To find green equivalents apply the following conversion factors: 

Dried coffee cherry—Multiply net weight of dried coffee 
cherry by 0.50. 

Parchment coffee—Multiply net weight of parchment coffee 
by 0.80. 

Roasted coffee—Multiply the net weight of the roasted coffee 
by 1.19. 

Soluble coffee—Multiply the net weight of the soluble or 
dried coffee solids contained in the soluble coffee by 3.00. 

Decaffeinated coffee—Multiply the net weight of the de- 
caffeinated coffee in green, roasted or soluble form by 1.00, 
1.19, or 3.00 respectively. 

9. Importation of coffee is permitted if the number of the bags 
is equal to or less than number shown on the certificate provided the 
difference in net weight does not exceed 1 percent more than the 
net weight noted in the certificate. Example: Certificate lists 20 
bags at a net weight of 1,200 kilograms and the Customs officer finds 
19 bags at a net weight of 1,210 kilograms. Consequently, the coffee 
is permitted entry because the number of bags is less and the net 
weight does not exceed 1 percent more than the net weight on the 
certificate. 

10. Customs officers shall note in box 18 part B of the respective 
certificates any differences between the certificate description of 
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the coffee as to quantity, weight, marks, and numbers and the actual 
shipment. If the information on the respective certificate concerning 
the country of destination is missing or is not accurate, the Customs 
officer shall insert the correct information in the relevant box in 
part A of the certificate before signing, dating, and applying the 
Customs stamp. 

11. Valid certificates, completed in accordance with the foregoing 
instructions, shall be forwarded by Customs to the ICO within 30 
days of the month of collection in securely packed batches of not 
more than 100. 

B. COFFEE AFLOAT AND REEXPORTS 


1. If the holder of a valid certificate, form O, R, RS, or T, covering 
2 parcel of coffee afloat wishes to split the shipment, the holder may, 
on surrendering the certificate to a Customs officer, request the 
issue of form R. 

(a) The Customs officer should indicate in box 18 of form O, R, 
RS, or T (as appropriate), the exact quantity of coffee being entered 
at that port. 

(b) Enter in box 15 of the form R being issued the following words: 
“Shipment of coffee split while afloat. This certificate is in partial 
replacement of form (O, T, R, or RS, as appropriate), reference 
No. covering a parcel of kg/Ib.” 


(c) The original of the form R is issued to the applicant. 

(d) The first copy of the form R should be attached to the relevant 
original form O, R, RS, or T and both forwarded to the ICO. 

2. The form R is also issued by U.S. Customs for coffee reexported 
after having been imported into the United States. 


IMPORTS OF COFFEE FROM NONMEMBER COUNTRIES 


1. During the period March 24, 1981, and through September 30, 
1981, not more than 7,936,260 pounds of coffee classifiable under items 
160.10, 160.20, and 160.21 from countries other than member countries 
may be entered or withdrawn from warehouse for consumption. 

2. Coffee from nonmember countries shall be reported and released 
via the quota CRT. Reports shall indicate the actual quantity (in 
pounds, not converted) of coffee by TSUSA number. For items 
160.1040, 160.2000, and 160.2100, the kind (roasted, soluble, dries, 
parchment, or liquid) shall be reflected in the remarks data field by 
using the first four letters, i.e., SOLU. If the country of exportation 
differs from the country of growth, the country of exportation shall 
also be stated in the remarks/data field. Coffee exported from a 
nonmember country will be considered the growth of that country 
unless proof is submitted that it is the growth of another country. 


338-816 0 - 81 - 2 
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3. Additionally, all importations of coffee from nonmember countries 
will continue to be reported to the ICO on ICO import return form I, 
which shall be completed in accordance with the instructions on the 
reverse side thereof. Importers or agents may reproduce additional 
copies of this form for their own use if so desired. 


D. HAWAIIAN COFFEE 


1. For the exportation of coffee grown in Hawaii to member countries 
a Customs officer shall sign, date, and stamp with a Customs stamp 
boxes 16 and 17 on the original and both copies of the [CO certificate of 
origin form O, and verify that ICO export stamps equal to the net 
weight of the coffee are affixed to the reverse side of the original 
certificate. The Customs officer shall then cancel the ICO stamps 
without obliterating them, fill in the reference number of the certificate, 
consisting of the U.S. country code No. 69, the port code number, the 
consecutive number of the certificate (a new series of which shall begin 
on October 1 of each year), and the expiration date (9 months from the 
end of the quarter in which the certificate is issued). The original 
certificate shall be returned to the exporter; one copy (green) shall be 
sent to the ICO; and the remaining copy shall be retained in Customs 
files for 4 years. 

2. In the case of exports of Hawaiian coffee to nonmember countries, 
the above procedure shall apply, except: (a) Coflee export stamps 
shall not be affixed to the original certificate of origin form X; (b) the 
original and copies of the certificate shall be marked in bold print 
“shipment to nonmembers’”’; (c) the original shall not be returned to 
the exporter but shall be sent along with one copy (green)to the ICO. 

3. Exporters of coffee grown in Hawaii can obtain ICO export 
stamps and ICO certificate of origin from the State Board of Agricul- 
ture. Correspondence in this regard should be addressed to: Chairman, 
Board of Agriculture, State of Hawaii, P.O. Box 22159, Honolulu, 
Hawaii 96822. 


E. MISSING, INVALID, OR OTHERWISE UNACCEPTABLE DOCUMENTS 


1. Upon entry, a bond on Customs form 7551, 7553, or 7595, equal 
to 10 percent of the value of the coffee but not exceeding $250,000, 
shall be posted for production of any missing ICO documentation. The 
bond liability assumed is in addition to any other bond liability re- 
quired as a condition for entry of the commodity. If valid documenta- 
tion is not produced within 60 days of the date of entry, liquidated 
damages in the full amount of the bond, in the case of a single entry 
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bond, or the amount determined necessary to accept entry, in the case 
of a term-entry bond, shall be assessed, except that, upon written 
application to the District Director of Customs concerned, the period 
for producing the missing documentation may be extended for an 
additional 30 days. In the event of noncompliance, the procedures in 
part 172, C.R., relating to liquidated damages, shall apply. 

2. If the period of validity (9 months after end of the quarter of 
issuance) has lapsed prior to the surrender of forms O, R, RS, or T to 
Customs, the holder shall forward the certificate directly to the Execu- 
tive Director of the ICO, with an application for the extension of the 
form’s period of validity. In his application, the holder shall state the 
reasons for the failure to use or exchange the certificate before its 
expiration and shall specify the present location of the coffee. If the 
coffee is held in a warehouse, the holder shall provide a written declara- 
tion by the manager of the warehouse identifying the coffee and con- 
firming the period of storage. 

3. Application for replacement of lost certificates should also be 
made by the holder directly to the Executive Director of the ICO. 


F. EXEMPTIONS 


1. The foregoing provisions do not apply to the importation of 
samples and parcels up to a maximum net weight of 60 KG of green 


coffee or the equivalent thereof namely: (a) 120 KG of dried coffee 
cherry; or (b) 75 KG of parchment coffee; or (c) 50.4 KG of roasted 
coffee; or (d) 20 KG of soluble or liquid coffee. 


G. GENERAL GUIDANCE 


(1) The address of the ICO is 22 Berners St., London WIP 4DD, 
England. 

(2) A coffee year runs from October 1 to September 30. 

(3) For further information relative to these instructions, please call 
coffee program manager at (FTS) 566-2957. 


H. SUPERSEDED MATERIAL 


Effective March 24, 1981, the following circulars and instructions 
are superseded: SPE-2-O:D:S dated September 21, 1976; manual 
supplement No. 36B-01 dated January 25, 1979; and CIE 51/80 dated 
November 24, 1980. 

Ricuarp R. Rosertisz, 
Acting Director, 
Duty Assessment Division. 
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ATTACHMENT 1.—List MEMBERS AND THEIR Copre NUMBERS 


Exporting Members 


Central African Republic_ 
Colombia 


Costa Rica 
Dominican Republic 
Ecuador 


Ethiopia 
Gabon 


10 
23 
38 
11 
92 
12 
13 
14 
15 


Ivory Coast 
Jamaica 
Kenya 
Liberia 


Papua New Guinea 
Paraguay 
P 


Sierra Leone 
Tanzania 


Trinidad and Tobago---- 
Uganda 

Venezuela 

Zimbabwe 


Importing Members 


Australia 
Austria 
Belgium/Luxembourg__-__ 


Cyprus 
Denmark ' 
Federal Republic of Ger- 


Hong Kong 
Hungary 
Ireland 


1 Includes Greenland. 

2 Includes French West Indies. 
3 Includes Niue. 

4 Includes Azores. 


51 
52 
53 
54 
86 
56 


57 
7 
53 
93 
94 
98 


Pp 
Netherlands__________-_- 
New Zealand * 

Norway 
Portugal ¢ 
Spain 


Switzerland 

United Kingdom 

United States of America_ 
Yugoslavia 


Note.—Members of the Organization African Malagasy Coffee Producers (OAMCAF) are underlined. 
Coffee export stamps issued to members of OAMCAF will bear the code No. 155. 
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(T.D. 81-59) 
Notice Concerning the Deep Seabed Hard Mineral Resources Act 


Notice of restrictions under the Deep Seabed Hard Mineral Resources Act against 
certain uses of vessels not documented as vessels of the United States in deep 
seabed mining 


The Deep Seabed Hard Mineral Resources Act (Public Law 96-283, 
94 Stat. 553, the act) became law on June 28, 1980. The primary 
purpose of the act is to establish an interim procedure for the orderly 
development of hard mineral resources in the deep seabed, pending 
adoption of an international regime. However, the act also reserves to 
vessels documented under the laws of the United States the commer- 
cial recovery or processing at sea of deep seabed hard mineral resources 
and a part of the transportation of those resources. This notice is 
published to advise Customs officers of these provisions of the act. 

The act establishes a license or permit system. Only with a license or 
permit issued under the act (or with a license issued by a reciprocating 
state or pursuant to an international agreement in force with respect to 
the United States) may a U.S. citizen engage in exploration for, or 
commercial recovery of, deep seabed hard mineral resources. ‘‘Deep 
seabed” is defined as the seabed and subsoil thereof to a depth of 10 
meters lying seaward of and outside (1) the continental shelf of any 
nation; and (2) any area of national resource jurisdiction of any foreign 


nation, if such area extends beyond the continental shelf of any nation 
and such jurisdiction is recognized by the United States. 

“Hard mineral resource’ is defined as any deposit or accretion on, 
or just below, the surface of the deep seabed of nodules which include 
one or more minerals, at least one of which contains manganese, nickel, 
cobalt, or copper. 


Section 102(c)(2) of the act provides that: 


No permittee may use any vessel for the commerical recovery 
of hard mineral resources or for the processing at sea of hard 
mineral resources recovered under the permit issued to the 
permittee unless the vessel is documented under the laws of the 
United States. 


Section 102(c)(3) of the act provides that: 


Each permittee shall use at least one vessel documented under 
the laws of the United States for the transportation from each 
mining site of hard mineral resources recovered under the permit 
issued to the permittee. 


The agencies primarily responsible for the enforcement of the act 
are the National Oceanic and Atmospheric Administration and the 
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department in which the Coast Guard is operating. These agencies are 
required by the act to issue proposed and final regulations implement- 
ing the act. In the meantime, however, Customs officers should be 
aware of the restrictions on the use of vessels not documented as 
vessels of the United States by U.S. citizens in the commercial re- 
covery, processing at sea, and transportation of deep seabed hard 
mineral resources. Suspected violations of these restrictions should be 
reported to the Carrier Rulings Branch, Headquarters, U.S. Customs 
Service. 
Dated: March 20, 1981. 
MariILyn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 81-60) 
Instruments of International Traffic 
T.D. 75-212 amended to designate as instruments of international traffic certain 
steel cores and fabric separators used together to hold rayon or nylon fabric 


or ply 


T.D. 75-212, among other things, designated as “instruments 


of international traffic’, within the meaning of section 322(a), Tariff 
Act of 1930, as amended, “steel cores designed to hold rayon or 
nylon fabric or ply, measuring 65 inches in length and 42% inches in 
circumference.” 


It has been established to the satisfaction of the U.S. Customs 
Service that the steel cores designated as instruments of interna- 
tional traffic in T.D. 75-212 are incapable of transporting rayon or 
nylon fabric or ply without damage unless used together with fabric 
separators which separate the rayon or nylon fabric or ply as it is 
wound on the core. It also has been established to the satisfaction 
of the Customs Service that the fabric separators, consisting of thin 
woven synthetic fabric, are substantial, suitable for and capable of 
repeated use, and used in significant numbers in international traffic. 

Under the authority of section 10.41a(a)(1), Customs Regula- 
tions, I hereby amend T.D. 75-212 to provide that the steel cores 
described in that Treasury decision and the above-described fabric 
separators, when used together as an entity to- transport rayon or 
nylon fabric or ply to be used in tire manufacture, are designated 
as “instruments of international traffic’? within the meaning of sec- 
tion 322(a), Tariff Act of 1930, as amended (19 U.S.C. 1322(a)), 
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and may be released under the procedures provided for in section 
10.41a, Customs Regulations. (104356) 


(BOR-7-07) 
Dated: March 24, 1981. 
Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


[Published in the the Federal Register March 30, 1981 (46 FR 19381)] 


(T.D. 81-61) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to section 522(C), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in T.D. 81-13 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 
currency into currency of the United States, conversion shall be at the 
following rates: 

Austria schilling: 
March 9, 1981 $0. 066269 
March 10, 1981-___ . 066912 
March 11, 1981 . 066800 
March 12-13, 1981 . 066890 
Belgium franc: 
INGarOn GS O18 hie 8 oo. Sok ee See eR ee $0. 028818 
March 10, 1981 . 028986 
March 11, 1981 . 028744 
March 12, 1981__ . 028852 
March 13, 1981. . 028885 
Denmark krone: 
March 9, 1981________ heat ee Ot. Sid $0. 150150 
March 10, 1981 . 151114 
March 11, 1981 . 151057 
March 12, 1981- . 150376 
March 13, 1981- . 150546 
Finland markka: 
March 9, 1981 $0. 244379 
March 10, 1981 . 245640 
March 11, 1981 . 246184 
March.12, 1981_........- oxen ec 24-04 . 245700 
March 13, 1981 . 246305 
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France franc: 
March 9, 1981 . 200642 
March 10, 1981 . 201329 
March 11, 1981 ‘200280 
March 12, 1981 . 200642 
March 13, 1981 . 200884 
Germany deutsche mark: 
March 9, 1981 . 474271 
March 10, 1981 . 474496 
March 11, 1981 . 472590 
March 12; 1981__......__- Pu hin chat 2a . 473261 
Merten AS TOO... Noes etek oe Seen, . 474046 
Ireland pound: 
March 9, 1981 . 7250 
March 10, 1981 M . 7360 
March 11, 1981 . 7200 
March 12, 1981 . 7230 
March 13, 1981 . 7280 
Italy lira: 
March 9, 1981 000973 
March 10, 1981 . 000978 
March 11, 1981 . 000974 
March 12-13, 1981 . 000976 
Netherlands guilder: 
March 9, 1981 . 427807 
March 10, 1981 . 429000 
March 11, 1981 . 427077 
March 12, 1981 . 427442 
March 13, 1981 . 428266 
Portugal escudo: ; 
March 9, 1981 . 017513 
March 10, 1981 . 017590 
March 11-13, 1981 . 017621 
Republic of South Africa rand: 
March 11, 1981 . 2670 
March 12, 1981 . 2665 
March 13, 1981 . 2640 
Spain peseta: 
March 9, 1981 . 011507 
March 10, 1981 . 011614 
March 11, 1981 . 011602 
March 12, 1981 . 011605 
March 13, 1981 . 011635 
Sri Lanka rupee: 
March 9-12, 1981 50. 055991 
March 13, 1981 . 055249 
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Sweden krone: 
March 9, 1981 $0. 215169 
pearon 10, 1961_............. aswinn EOS Quarterly 
March 11, 1981 . 214592 
March 12-13, 1981 Quarterly 
Switzerland franc: 
March 9, 1981 $0. 518403 
March 10, 1981 . 520021 
March 11-12, 1981 . 516262 
March 13, 1981_..___.__- Sain os 2a) = ae --  .518941 
United Kingdom pound: 
March 9, 1981 . 2150 
March 10, 1981___- . 2280 
March 11, 1981 . 2165 
March 12, 1981 . 2190 
March 13, 1981 . 2170 
(LIQ-03-01 0:C:E) 
Dated: March 13, 1981. 
Gwenn Kuen KrirscHner, 
Acting Chief, 
Customs Information Exchange. 


(T.D. 81-62) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Re- 
public of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore 
dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372 (c)), has 
certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are pub- 
lished for the information and use of Customs officers and others 
concerned pursuant to part 159, subpart C, Customs Regulations 
(19 CFR 159, subpart C). 

Brazil cruzeiro: 
March 9-10, 1981 $0. 0139 
March 11-13, 1981 

People’s Republic of China yuan: 
March 9, 1981 $0. 607681 
March 10-13, 1981 . 609496 


338-816 0 - 81 - 3 





Hong Kong dollar: 
March 9, 1981 $0. 187196 
March 10, 1981 . 187952 
March 11, 1981 . 188750 
March 12, 1981 . 188377 
March 13, 1981 . 188964 
Iran rial: 
March 9-13, 1981 Not avail- 
able 
Philippines peso: 
March 9-12, 1981 $0. 1305 
March 13, 1981 . 1380548 
Singapore dollar: 
March 9, 1981 $0. 475285 
March 10, 1981_- . 475851 
March 11, 1981 . 476190 
March 12, 1981 . 473597 
March 13, 1981 . 474834 
Thailand baht (tical): 
March 9-13, 1981 $0. 0488 
Venezuela bolivar: 
March 9-13, 1981 $0. 2329 
(LIQ-03-01 O:C:E) 
Dated: March 13, 1981. 


Gwenn Kie1n KirscHNeEr, 
Acting Chief, 
Customs Information Exchange. 





Recent Unpublished Customs 


Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are 
not of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, attention: Legal Reference Area, room 2404, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229. These copies will be made available at a cost to the requester 
of 10 cents per page. However, the Customs Service will waive this 
charge if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Bulletin, through 
December 8, 1980, are available in microfiche format at a cost of 
$27.15 (15 cents per sheet of fiche). It is anticipated that additions 
to the microfiche will be made quarterly and subscriptions are avail- 
able. Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Reference Area. Subscribers will 
automatically receive updates as they are issued and will be billed 
accordingly. 

Dated: March 19, 1981. 

B. James Fritz, 
Director, 
Regulations and Information Division. 


Date of File No. Issue 
decision 


2-10-81 715015 Country-of-origin marking: Acrylic knit gloves 
2-11-81 715597 Entry: Aircraft supplies of a foreign government im- 
ported for use on its aircraft 
17 
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Date of 
decision 


File No. 


CUSTOMS 


Issue 





2— 9-81 


2- 5-81 
12-30-80 


12-23-80 


12-11-80 


10-10-80 


2-12-81 


12-11-80 
2-12-51 


2-18-81 


11— 4-80 


2-10-81 
10- 8-80 


9-18-80 


1-29-81 


2-10-81 


11— 4-80 


1-15-81 
2-17-81 
12-17-80 
1- 6-81 
1-29-81 
12-19-80 


12-19-80 


2-18-81 


1-29-81 


12-19-80 
2-13-81 


800023 


800039 
055862 


055869 


055920 


060853 


061775 


061878 
061945 


063889 


063924 


063981 
064888 


064933 


064980 


065161 


065252 


065308 
065519 
065528 
065558 
065560 
065573 


065622 


065643 


065646 


065661 
065679 


Classification: Metal portable dock walkways (653.00, 
653.01) 

Classification: Brass beds (727.52) 

Valuation: Exported parts of shoe uppers described as 
vamps 

Classification: Paper lithographs laminated to glass 
(548.05) 

Whether greensalted calfskins exported to Canada for 
processing are entitled to item 806.20 relief upon 
return 

Classification: Seaweed (192.05) 

American selling price: Basis of valuation to women’s 
sandals (700.60) 

Classification: Pocket corder (remote beeper) (688.40) 

American selling price: Basis of valuation to ladies, 
sandals (700.60) 

Classification: Ceiling fan with optional light fixture 
(678.50,661.06) 

Whether the cost incurred in grading and testing cores 
that are exported and either returned to the United 
States or retained for assembly are free of duty as 
part of the exported cores 

Classification: Digital planimeter (710-61, 710.60) 

Classification: Miniature table screens and embroidered 
mats (766.25, 365.91, 207.00, 514.81, 389.30) 

Classification: Fiberglass reinforced plywood panels 
(240.25) 

Classification: Rolled and bevelled steel product 
(609.80) 

Classification: Leather upper portions to be assembled 
into men’s moccasin-style loafers after importation 
(791.28) 

Classification: Foreign electrolytic process of oxidizing 
the surface of exported aluminum foil (807.00) 

Classification: Toenail clipper (650.91) 

Classification: Sun visor radio cap combination (688.45) 

Classification: Spring hooking tool (651.47) 

Classification: Men’s trousers (382.00, 382.33) 

Classification: Embroidered ladies, cotton tunics (382.00) 

Classification: ‘Kingpin’? described as a part of the 
fifth wheel assembly of a tractor trailer unit (692.32) 

Classification: FM-40 automatic firewood machine 
(647.42) 

Classification: Figurines used as cake ornaments 
(773.10) 

Classification: Jeans with rear pockets that have been 
pieced together (382.00) 

Classification: Block/log splitter (674.42) 

Classification: Saltwater taffy packed in_ scalloped 
shells (157.10, 190.65) 
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Date of File No. Issue 
decision 





2-10-81 065733 Classification: Elephant basket, mouse laundry basket, 
small peacock chair of rattan, wicker, willow, and 
bamboo (222.44, 222.40, 222.41, 222.42, 727.11) 
2-20-81 065759 Classification: Gloves in chief value of goatskin (705.42) 
2-19-81 065804 Classification: Hampers and waste baskets (727.55, 
654.02, 654.01. 654.14, 654.11) 
1-29-81 065819 Classification: Hang gliders capable of launch and re- 
covery by foot power (694.21) 
1-30-81 065820 Classification: Hang gliders capable of launch and re- 
covery by foot power (694.21) 
2-13-81 065846 Classification: Metal pot ring (654.01) 
2-20-81 066104 Classification: Cut orchids, packing materials, and a 
packaging machine (192.21, 774.55, 274.80, 662.20) 
1— 6-81 066250 Classification: Computer data cartridge drive, a laser 
interferometer, a cutting and polishing machine, and 
a splicing machine (676.52, 712.05) 
1-29-81 066274 Classification: Woven polyethylene liner (389.62) 
12-18-80 066443 Classification: Sprayer monitor (agricultural sprayer) 
and tractor monitor used to measure ground speed, 
distance, etc. (711.78, 710.80, 870.40) 
2-19-81 066476 Classification: Butane lighters (756.04, 756.06, 756.10) 
2-10-81 066537 Classification: Leather upper portions to be assembled 
into men’s moccasin-style loafers after importation 
(791.28) 
066597 Classification: Glass marble (737.95) 
066582 Classification: Acrylic headwear (703.05) 
066652 American selling price basis of valuation to certain men’s 
protective boots (rubber boots with nylon overlay) 
066662 American selling price basis of valuation to women’s 
canvas basketball shoes 
066710 American selling price basis of valuation to certain nylon/ 
leather vulcanized jogging shoes for youths 
066817 Classification: Flea collar (774.55) 
066975 Classification: Cotton garden glove with pve palm 
(704.40) 
2-20-81 066984 Classification: Wrap knit hat (702.06, 703.10, 703.15, 
703.05, 702.47) 





The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are 
not of sufficient general interest to warrant publication as Treasury 
Decisions, the listing describes the issues involved and is intended 
to aid Customs officers and concerned members of the public in 
identifying matters of interest which recently have been considered 
by the Office of Regulations and Rulings. 
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A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for 
public distribution upon written request to the Office of Regulations 
and Rulings, attention: Legal Reference Area, room 2404, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, 
D.C. 20229. These copies will be made available at a cost to the 
requester of 10 cents per page. However, the Customs Service will 
waive this charge if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Buuuetin, through 
December 8, 1980, are available in microfiche format at a cost of 
$27.15 (15 cents per sheet of fiche). It is anticipated that additions 
to the microfiche will be made quarterly and subscriptions are avail- 
able. Requests for the microfiche now available and for subscriptions 
should be directed to the Legal Reference Area. Subscribers will 
automatically receive updates as they are issued and will be billed 
accordingly. 

Dated: March 25, 1981. 


B. James FRrivz, 
Director, 
Regulations and Information Division. 


Date of File No. Issue 
decision 





3- 9-81 104850 Vessels: Relief from payment of vessel repair duties 

3- 5-81 104918 Vessels: Statutory requirements for vessels recovering 
and/or transporting recovered spilled oil 

3-11-81 104996 Vessels: Relief from duty under 19 U.S.C. 1486 on the 
cost of vessel repairs 

3-10-81 105000 Vessels: Fee collection for diversion of vessel from one 
U.S. port to another U.S. port 

3-— 2-81 105012 Vessels: Remission of duties assessed on the cost of 
foreign repairs to American vessels: CR4.14(k) 

3- 5-81 105029 Vessels: Towing or pushing barges between their tows 
and a dock is towing: 46 U.S.C. 316(a) 

1-29-81 800003 Classification: Pinball game, maze puzzle game, auto 
race track (734.20, 735.20, 737.95) 

1-27-81 800006 Classification: Para diisopropyl benzene (402.36) 

2-12-81 800009 Classification: Cotton military style safari jacket 
(382.00) 

2- 9-81 800012 Classification: Laminated textile fabrics (359.50) 

1-27-81 800014 Classification: Leather label not ornamentation 

2- 4-81 800017 Classification: Plastic film (771.43, 774.55) 

2-13-81 800021 Classification: Adapters used to connect automotive 
mufflers, exhaust and tail pipes (610.32, 610.49, 
610.80) 

2- 5-81 800029 Classification: Aluminum metalized polyester strips 
(309.20, 309.21) 





Date of 
decision 


2-26-81 
2-26-81 
2-26-81 
2-26-81 
2-26-81 


3- 4-81 
3- 2-81 
2-26-81 
3- 4-81 
3- 6-81 
1-29-81 
1-30-81 
2-12-81 
2-13-81 


2— 4-81 
1-30-81 
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File No. 


800032 


800036 
800038 
800041 
800042 
800047 


800050 
800051 


800053 
800061 
800065 


800066 
800068 
800075 


800080 
800086 
800087 


800089 
800107 
800111 


800117 
800124 
800126 
800134 
800135 
800139 


800147 


800152 
800169 
064596 
064681 
064645 
064921 


065155 
065242 
065439 


065467 
065499 


Issue 


Classification: Fluid, frozen, and powdered soy milk 
(166.40, 183.05) 

Classification: Form sets (680.13) 

Classification: Toy model vehicles (737.15) 

Classification: Calculators (676.20) 

Classification: Music boxes (725.50) 

Classification: Bath and toilet articles, tooth brush 
set (750.40, 772.15) 

Classification: Toy television and music box (737.80) 

Classification: Handmade papers and social greeting 
cards (253.05, 253.10, 274.05) 

Classification: Moon boots (700.56, 700.58) 

Classification: Kerosene space heaters (653.52) 

Classification: Nonexpanded synthetic rubber in profile 
shape (771.55) 

Classification: Plastic figurine (773.10) 

Classification: Flotation jacket (772.30, 774.60) 

Classification: Polyethylene packing or shipping bags 
(385.53) 

Classification: Toddler nylon taffeta mittens (735.06) 

Classification: Quilted textile mittens (704.90) 

Classification: Leather strap with hook and ring 
(745.62, 745.68) 

Classification: Dye T (410.22) 

Classification: Quick connect metal couplings (680.17) 

Classification: Polypropylene and polyethylene woven 
fabrics (338.30) 

Classification: Bowling shoes (700.58) 

Classification: Frozen pastries (182.20, 183.01) 

Classification: Polyester/cotton twill pants (382.81) 

Classification: Unprocessed loofah (193.25) 

Classification: Book binding cloth (359.50) 

Classification: Methyl-tertiary-butyl ether: MTBE 
(428.96) 

Classification: Expanded PVC used in flotation jackets 
(770.80) 

Classification: Ladies coat (382.81) 

Classification: Flavored soybean powder (183.05) 

Classification: Doll on roller skates (737.22) 

Classification: Fishing pole (731.70) 


Classification: Shaft assemblies and pipe fittings (666.00, 
610.80) 

Classification: Components of oil well drilling masts 
(652.98, 680.50) 

Classification: American selling price: men’s footwear 
(700.60) 

Classification: Wall panel of wood veneer 

Classification: Electric valve activators (678.50) 

Classification: Optical reader automatic coding system 
(676.30) 
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Date of 
decision 


2— 4-81 


1-29-81 
2-12-81 
1-30-81 


1-30-81 


2-13-81 


2-26-81 
1-30-81 


2-10-81 
1-29-81 
2-12-81 
3- 4-81 
2-10-81 


2- 4-81 
1-30-81 


3- 4-81 
2-14-81 
2-14-81 
2- 5-81 


File No. 


065504 


065536 
065537 
065652 


065717 


065723 


065737 
065754 


065810 
065873 
065926 
065934 
066159 


066810 
066251 


066259 
066400 
066432 
066496 


066651 
066728 
066886 


066911 


066915 
066952 
068028 
068103 


CUSTOMS 


Issue 


Classification: Cork pick, nut pick, and pumpkin pick 
(748.20, 748.21, 774.45) 

Classification: Glider (694.21) 

Classification: Ladle heater (678.50) 

Classification: American selling price: children’s foot- 
wear (700.60) 

Classification: Feed grinding or regulating wheels for 
centerless grinders (674.53) 

Classification: Tire molding press, bladder system, 
matirices, steam chambers, and bead plates (678.35 
678.50, 680.12) 

Classification: Decal paper (273.75) 

Classification: Embroidered manufacturer’s name not 
ornamentation (380.27) 

Classification: Freezing mold bag (772.15) 

Classification: Textile machinery (670.00) 

Classification: Fifth wheel assemblies (692.32) 

Classification: Orthopedic raw materials (771.48, 771.45) 

Classification: Driving and surfing boots; sheets of 
neoprene nylon (700.53, 700.60, 355.81) 

Classification: Carcass stiffener (688.45) 

Classification: Marine control equipment and valves 
used in pneumatic systems (680.27, 680.19, 685.70) 

Classification: Extruded plastic mesh (870.40) 

Classification: Tracked vehicle (692.34) 

Classification: Data analyzer (676.15) 

Classification: Farm wagon, wagon parts, hydraulic 
dumper (666.00) 

Classification: Leather tubular uppers (791.26, 791.28) 

Classification: Security shotgun mounts (657.25) 

Classification: Rubber coated pins for gas regulators 
(646.60) 

Classification: Ladies’ plastic sandals: American selling 
price (700.60) 

Classification: Rubber bottom (774.50) 

Classification: Leather fob (740.38) 

Classification: Inking pad (774.55) 

Classification: Conditions to be met to constitute sus- 
pension of protest when the request for suspension is 
based on a test case pending before the Customs court 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(Appeal No. 80-19) 


Krupp INTERNATIONAL INc. AND Friep. Krupe Gmsu, APPELLANTS 
v. U.S. INTERNATIONAL TRADE CoMMISSION, APPELLEE AND SoUTH- 
WIRE CoMPANY, APPELLEE 


(—— F, 2d ——) 


1. Motton To INTERVENE IN APPEAL From ITC DETERMINATION. 


Western Electric Co. and Nassau Recycle Corp. (collectively, 
Bell) move for leave to intervene in Appeal No. 80-19. The motion 
is untimely and denied. 


2. In—CCPA Rutes—FeEepERAL Ruues or APPELLATE PrRO- 
CEDURE. 


CCPA Rules do not specifically provide for intervention in 
appeals from final determinations of the ITC; thus, in accordance 
with CCPA Rule 1.4(a), the Federal Rules of Appellate Procedure 
(FRAP) govern such practice. 


SLD; 


FRAP 15(d) procedure is applicable to motions for leave to 
intervene in the CCPA review of ITC final determinations. 


4, Ip.—TIMELINEss. 


Bell’s Motion for Leave to Intervene was not filed within the 
time provided in FRAP 15(d). 


5. Ip.—Walver or RUvLEs. 


The CCPA may waive or modify its own rules or applicable 
FRAP rules on motion and for ‘good cause” under CCPA Rule 
1.4(c); however, where the request for waiver or modification 
concerns an extension of time, consideration of the request must 
be made in light of CCPA Rule 5.2(d). Rule 5.2(d) permits an 
untimely action to be taken where a motion has been filed after 
the expiration of a controlling specified time period only ‘where 
the failure to act was excusable.” 
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6. Ip.—Goop CavseE. 


“Good cause” has not been established to waive the FRAP 
15(d) 30-day time period. Additionally, Bell’s failure to act in a 
timely manner is not excusable. 


U.S. Court of Customs and Patent Appeals, March 19, 1981 
Appeal from International Trade Commission 


I.T.C. Investigation No. 337-TA-52 


{Motion denied] 

Harvey Kaye, George H. Spencer, Sheldon I. Landsman, Deborah S. Strauss, 
Paul Plaia, Jr., and Peter Stahlman, counsel for appellants. 

Jeff Neeley, counsel for I.T.C. 

Victor M. Wigman, Herbert Cohen, George C. Myers, Jr., Van C. Wilks, Herbert 
M. Hanegan, Stanley L. Tate, James H. Bratton, Jr., Thomas W. Rhodes, and 
Frederick G. Boynton, counsel for Southwire. 

Before Markey, Chief Judge, BaLpwin, Miter, and Nigs, Associate Judges. 


Batpwin, Judge. 

[1] Krupp International, Inc. and Fried. Krupp GmbH (collectively, 
Krupp) appealed (Appeal No. 80-19) from a decision of the U.S. 
International Trade Commission (ITC) in Investigation No. 337-T A- 
52, In re Certain Apparatus for the Continuous Production of Copper 
Rod, 206 USPQ 138 (1979). Southwire Co. (Southwire) has cross- 
appealed (Appeal No. 80-21). Western Electric Co., Inc., and Nassau 


Recycle Corp. (collectively, Bell) move for leave to intervene in 
Appeal No. 80-19. We deny the motion. 


BACKGROUND 


On April 11, 1978, Southwire filed a complaint with the ITC under 
section 337 ' of the Tariff Act of 1930, as amended, 19 U.S.C. 1337 
(sec. 337), alleging that Krupp and Bell had engaged in unfair acts or 
unfair methods of competition by importing into and selling in this 
country certain apparatus used for the continuous production of 
copper rod. Krupp and Bell allegedly infringed 5 U.S. patents and 
misappropriated 14 trade secrets owned by Southwire. 

Following an investigation, the ITC issued a Commission Memo- 
randum Opinion and a Commission Determination and Order on 
November 23, 1979, 206 USPQ 138. The opinion treated the 5 patents 
and 14 trade secrets and the issues thereon seriatim. The ITC found 


1 Sec. 337 provides in pertinent part: 


Unfair Practices in Import Trade 


Unfair methods of competition declared unlawful 

(a) Unfair methods of competition and unfair acts in the importation of articles into the United States, 
or in their sale by the owner, importer, consignee, or agent of either, the effect or tendency of which is to 
destroy or substantially injure an industry, efficiently and economically operated, in the United States, 
or to prevent the establishment of such an industry, or to restrain or monopolize trade and commerce in 
the United States, are declared unlawful, and when found by the Commission to exist shall be 
dealt with, in addition to any other provisions of law, as provided in this section. 
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Bell not guilty of any violation. However, it determined that Krupp 
violated section 337 with respect to one patent and two trade secrets 
and ordered Krupp to cease and desist from importing or selling 
articles incorporating the two trade secrets or articles suitable for 
use in infringing the patent. Of the remaining four patents, the 
ITC found three invalid and one valid but not infringed. Of the 
remaining 12 trade secrets, the ITC found 9 not protectable because 
they had been publicly disclosed, 2 not misappropriated, and South- 
wire lacking a proprietary interest in the other.’ 

On February 19, 1980, Krupp appealed (Appeal No. 80-19) from 
the ITC decision, alleging error in the determinations that Krupp 
violated section 337. On February 28, 1980, Southwire filed a cross- 
appeal (Appeal No. 80-21) attacking the ITC’s findings respecting 
the patents and trade secrets for which no section 337 violation was 
found.’ 

Additionally, two appeals by Bell (Nos. 80-14 and 80-26) were 
filed and, on Southwire’s motions, dismissed by this court. Similarly, 
two additional appeals by Krupp (Nos. 80-15 and 80-23) were filed 
and, on Southwire’s motions, dismissed.‘ 


To complete the appellate track record, two more appeals in this 
matter (Nos. 79-25 and 79-31) filed by Southwire have been decided 
on the merits by this court, Southwire Co. v. USITC, 67 CCPA ; 
629 F. 2d 1332, 207 USPQ 189 (1980); and one Southwire appeal 


(No. 80-30) was dismissed on Southwire’s motion. Southwire Co. v. 
USITC, No. 80-30, September 11, 1980. 

Concerning Appeal Nos. 80-19 and 80-21, the parties stipulated 
on March 21, 1980, that they would prepare and file a consolidated 
printed transcript of record by June 16, 1980. On December 3, 1980, 
after various other extensions of time, this court permitted the printed 
transcript to be filed no later than February 15, 1981; and informed 
all parties that oral argument was scheduled for June 1981 and that 
the filing of briefs would be governed by that hearing date. On Feb- 
ruary 13, 1981, the printed transcript was timely filed with the court. 

On February 17, 1981, Bell moved for leave to intervene in Appeal 
No. 80-19, the motion presently under consideration. Subsequently, 
Krupp supported Bell, the ITC did not oppose the motion, Southwire 


2 The ITC determinations were referred to the President pursuant to subsec. (g) of sec. 337 and were 
approved by his representative on Jan. 23, 1980. 
3 This court denied motions by Krupp and Bell to dismiss the cross-appeal as untimely. Southwire Co. 
v. USITC, 67 CCPA——, 206 USPQ 306 (1980). 
4 Appeal N >. 80-14 was dismissed on Mar. 26, 1980. American Telephone & Telegraph v. USITC, 67 CCPA 
, 626 F. 2d 841, 206 USPQ 222. Appeal No. 80-15 was dismissed on Mar. 26, 1980. Krupp International 
v. USITC, 67 CCPA , 626 F. 2d 843, 206 USPQ 223. Appeal Nos. 80-23 and 80-26 were dismissed on 
June 4, 1980. Krupp International v. USITC, 67 CCPA——, 626 F. 2d 844, 206 USPQ 310 (wherein this 
court stated that Krupp and Bell could participate as appellees in Southwire’s cross-appeal, No. 80-21). 
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filed its opposition, and on March 9, 1981, Bell filed a reply to the 
opposition. 
OPINION 


Bell bases its Motion for Leave to Intervene on (1) its interest in the 
outcome of the appeal by virtue of an alleged potentially reduced 
resale value of certain equipment due to the ITC’s findings; (2) Bell’s 
unique knowledge of various facts pertinent to the appeal; and (3) the 
lack of prejudice to any of the parties. 

Southwire argues, among other things, that Bell’s motion is un- 
timely under rule 15(d) of the Federal Rules of Appellate Procedure 
(FRAP). 

Bell replies that CCPA Rule 1.4(c) allows this court to waive the 
time limits of FRAP 15(d) for good cause and that good cause is 
shown by the following: (1) Bell’s appeals in Nos. 80-14 and 80-26 
were dismissed after the 30-day time limit of FRAP 15(d); (2) Bell, 
with some surprise, learned only recently of Southwire’s purported 
present position concerning licensing of one particular patent involved 
in Appeal No. 80-19; and (3) Bell’s interest and the public interest 
would be advanced by Bell’s participation in No. 80-19. 

[2] The CCPA rules do not specifically provide for intervention in 
appeals from final determinations of the ITC. However, CCPA rule 
1.4(a) does state that the “Federal Rules of Appellate Procedure shall 
govern any practice or procedure not specifically covered by these 
rules.”’ Thus intervention in this situation is governed by the applicable 
rules found in the Federal Rules of Appellate Procedure. 

FRAP 15 furnishes guidelines for review of orders of administrative 
agencies, boards, commissions and officers by Federal courts of appeals. 
Specifically, FRAP 15(d) concerns intervention in the Federal appel- 
late review process and states: 

Unless an applicable statute provides a different method of 
intervention, a person who desires to intervene in a proceeding 
under this rule shall serve upon all parties to the proceeding and 
file with the clerk of the court of appeals a motion for leave to 
intervene. The motion shall contain a concise statement of the 
interest of the moving party and the grounds upon which inter- 
vention is sought. A motion for leave to intervene or other notice 


of intervention authorized by an applicable statute shall be filed 
within 30 days of the date on which the petition for review is filed. 


[3] Since no applicable statute exists to provide a different method 
of intervention, rule 15(d) procedure is applicable to motions for leave 
to intervene in this court’s review of ITC final determinations. 

[4] Appeal No. 80-19 was filed on February 19, 1980. Under FRAP 
15(d), assuming no extensions of time were granted under CCPA 
rules 1.4(c) and 5.2(d), infra, any motion for leave to intervene 
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would have to have been filed within 30 days of that date, i.e., no 
later than March 20, 1980. Without requests for or grants of ex- 
tensions of time, Bell’s motion was filed on February 17, 1981, some 
334 days late. 

[5] As noted by Bell, this court may waive or modify any pro- 
vision of its own rules or applicable FRAP rules on motion and for 
good cause under CCPA rule 1.4(c). Where the request concerns 
an extension of time, consideration of such a request must be made 
in light of CCPA rule 5.2(d) which permits an untimely action to 
be taken where a motion has been filed after the expiration of a 
controlling specified time period (as is the case here) only “where 
the failure to act was excusable.” 

[6] Reviewing the motion papers before us and considering the 
arguments presented, we conclude that good cause has not been 
established here to waive the FRAP 15(d) 30-day time period. We 
also conclude that Bell’s failure to act in a timely manner was not 
excusable. 

The untimeliness of the motion for leave to intervene is amplified 
by the eleventh hour filing approach taken by Bell. All parties to 
the appeals were informed by this court on December 3, 1980, that 
the printed consolidated transcript would have to be filed by Feb- 
ruary 15, 1981, that the hearing date was set for June 1981, and that 
the filing of briefs would be governed by the June 1981 date. Thus 


the February 15, 1981 deadline was known well in advance by Bell. 
Still Bell filed its motion after that deadline, 3 days after the actual 
filing of the transcript, probably well into the brief preparation 
period, and very near to the brief filing period of Appeal Nos. 80-19 
and 80-21.° 

Accordingly, Bell’s motion for leave to intervene is denied. 


5 On Mar. 6, 1981, a motion was filed to extend the time for filing appellants’ briefs to Apr. 3, 1981, appel- 
lees’ briefs to May 13, 1981, and reply briefs to May 29, 1981. We granted that motion on Mar. 9, 1981. As pre- 
viously noted, this court has stated that Bell could participate in Appeal No. 80-21 as an appellee, n. 4 supra, 
which Bell has chosen to do. 
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U.S. COURT OF INTERNATIONAL TRADE 


On Defendants’ Motion To Dismiss 
(Dated March 10, 1981) 


Rivkin, Sherman, and Levy (Joseph S. Kaplan, Charles H. Bayar, and Dennis A. 
Adelson of counsel) for the plaintiff. 

Thomas S. Martin, Acting Assistant Attorney General; Joseph I. Liebman, 
Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch (Jerry P. Wiskin on the brief), for the defendants. 


Ma ezvTz, Judge: Plaintiff, an importer of children’s clothing, brought 
this action under the Customs Courts Act of 1980 (94 Stat. 1727) 
contesting Customs’ refusal to permit the entry for consumption of 
merchandise that plaintiff purchased in Taiwan. 

The merchandise consists of (1) children’s short sets which are two- 
piece top and bottom combinations; and (2) children’s trunks. The 
merchandise is subject to a quantitative textile import quota 
restriction and must be classifiable under an unfilled quota category 
in order to be entered for consumption into the United States. In 
this connection, it appears that quota categories 359 and 659 covering 
swimwear or other wearing apparel are unfilled and plaintiff claims 
that the merchandise is classifiable under those categories. Customs, 
on the other hand, has indicated that the merchandise is properly 
classifiable under a filled quota category and thus may not be entered 
for consumption into the United States. 

Some of the merchandise has been imported and entered for 
consumption, but Customs has demanded its redelivery; some has 
been imported and entered in a bonded warehouse, but Customs has 
informally advised plaintiff that none of that merchandise may be 
withdrawn for consumption; and some of the merchandise has been 
imported, but on August 22, 1980, was refused entry by Customs for 
consumption. The remainder of the merchandise is in transit to the 
United States or is still in Taiwan. 

With respect to the merchandise excluded from entry, plaintiff 
filed a protest on November 19, 1980, and on November 21, 1980, 
filed the present action. Subsequently, the protest was denied on 
December 19, 1980. 

With respect to the merchandise which Customs has demanded 
be redelivered, plaintiff has taken no steps to exhaust its administra- 
tive remedies. The remainder of the merchandise has not yet been 
subject to any official action by Customs. 

Against this background, plaintiff seeks an order from the court 
(1) holding that the merchandise is subject to classification under 
category 359 or 659 as swimwear or other wearing apparel; (2) holding 
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that even if some or all of the merchandise is subject to classification 
under a category other than 359 or 659, such a determination should 
be applied prospectively only and should not apply to entries of that 
merchandise which was ordered from the manufacturer on or before 
August 21, 1980; and (3) directing the immediate release of such 
merchandise. 

In addition, plaintiff moved for a preliminary injunction to restrain 
defendants from preventing the entry for consumption, and from 
requiring redelivery, of the merchandise. The court per Judge Newman 
denied this motion. 1 CIT , Slip Op. 80-13 (Dec. 15, 1980). 

Defendants now move to dismiss the action for lack of jurisdiction 
arguing that since the present action was filed before the protest 
against the exclusion order of August 22, 1980, was denied, jurisdiction 
of that phase is lacking. Further, defendants argue that the court 
lacks jurisdiction of the remainder of the action on the ground that 
plaintiff has failed to exhaust its administrative remedies. 

For the reasons set forth below, the court holds (1) that it has juris- 
diction to entertain plaintiff’s claims; (2) that it has the power to grant 
equitable relief; (3) that that portion of the action which contests 
Customs’ exclusion order of August 22, 1980, should not be dismissed ; 
and (4) that the remainder of the action should be dismissed as not 
ripe for adjudication. 

We start by considering plaintiff’s claims arisingjfrom the merchan- 
dise which was excluded from entry by Customs. As previously 
indicated, plaintiff protested this exclusion but then sued in this 
court before its protest was denied. 

It is settled that prior to the enactment of the Customs Courts Act 
of 1980, this court lacked jurisdiction to entertain an action challeng- 
ing a protest if the action was filed before the protest was denied. See, 
e.g., United States v. Reliable Chemical Co., 66 CCPA 123, C.A.D. 
1232, 605 F. 2d 1179 (1979). The passage of the Customs Courts Act 
of 1980 did not completely eliminate this requirement. Thus, prior 
denial of a protest is still needed if this court’s jurisdiction is invoked 
under 28 U.S.C. 1581(a). That section provides that this court “shall 
have exclusive jurisdiction of any civil action commenced to contest 
the denial of a protest, in whole or in part, under section 515 of the 
Tariff Act of 1930.’ As the House Committee on the Judiciary stated 
(H.R. Rept. No. 96-1235, 96th Cong., 2d Sess. 44 (1980)): “Under 
the Customs Courts Act of 1980, the filing and denial of a protest will 
continue as prerequisites to the commencement of a civil action 
brought pursuant to proposed section 1581(a).” [Italics added.] 

However, section 1581(a) is not the only jurisdictional provision 
applicable here. Thus, 28 U.S.C. 1581(3) provides: 

* * * the Court of International Trade shall have exclusive 
jurisdiction of any civil action commenced against the United 
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States, its agencies, or its officers, that arises out of any law of the 
United States providing for— 
* * a * * * * 

(3) embargoes or other quantitative restrictions on the im- 
portation of merchandise for reasons other than the protection 
of the public health or safety; or 

(4) adminsitration and enforcement with respect to the 
matters referred to in paragraphs (1)—-(3) of this subsection 
and subsections (a)—(h) of this section. 

Section 1581(i), as explained by the House Committee on the 
Judiciary (H.R. Rept. No. 96-1235, supra at 47), provides a broad 
“residual grant of jurisdictional authority * * * to eliminate the 
confusion which currently exists as to the demarcation between the 
jurisdiction of the district courts and the Court of International 
Trade * * * [and] makes it clear that all suits of the type specified 
are properly commenced only in the Court of International Trade.” 

Given the fact that the claims as to which a protest has been filed 
directly concern an import quota, these claims obviously arise ‘‘out 
of * * * [a] law * * * providing for * * * quantitative restrictions 
on the importation of merchandise.” In that circumstance, section 
1581(i)(3) specifically grants this court jurisdiction to entertain 
these claims. 

Moreover, since these claims involve the administration and en- 
forcement of quantitative restrictions, section 1581 (i) (4) also provides 
jurisdiction. 

It is important to add that section 1581(i) does not require the 
filing or denial of a protest as a prerequisite for the exercise of juris- 
diction by this court. Therefore, the court has subject matter juris- 
diction of plaintiff’s claims challenging the exclusion order even 
though suit was brought prior to the denial of the protest. 

This does not mean, however, that by invoking the jursidiction 
of the court under section 1581(i) the mandate of section 1581(a) 
requiring the exhaustion of administrative remedies, i.e., the filing 
and denial of a protest, may thereby be dispensed with. Save in 
those circumstances where equity requires otherwise, the exhaustion 
of administrative remedies is necessary. See H.R. Rept. No. 96-1235, 
supra at 44; S. Rept. No. 96-466, 96th Cong., Ist sess. 7 (1979). 
Since such circumstances are not present here, plaintiff’s claims 
challenging the exclusion order would normally have been dismissed 
inasmuch as the action was filed before the protest was denied; but 
in view of the fact that plaintiff’s protest has already been denied, 
its administrative remedies have already been exhausted. Conse- 
quently, dismissal of this portion of plaintiff’s action would be an 
empty formalism because plaintiff could immediately after dismissal 
file a new action over which this court would unquestionably have 
jurisdiction under section 1581(a). However, in the interest of pro- 
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cedural clarity, plaintiff is directed to file within 30 days an amended 
complaint with respect to those of its claims as to which a protest 
has been denied. 

We come next to plaintiff’s claims regarding the balance of its 
merchandise; i.e., the imported merchandise which Customs has 
demanded be redelivered, the merchandise entered in the bonded 
warehouse, and the merchansise in transit to the United States or 
still in Taiwan. Despite their differing status, plaintiff’s claims as 
to all this merchandise once again arise out of both laws providing for 
quantitative restrictions on importation and laws providing for the 
administration and enforcement of such restrictions. These claims, 
therefore, are also within the jurisdiction of this court by virtue of 
section 1581 (i). 

It is further to be observed that not only does this court have subject 
matter jurisdiction as to all of plaintiff’s claims, it also has the power 
to do equity regarding them by virtue of 28 U.S.C. 1585 and 2643 
(c)(1) which likewise were provided for in the Customs Courts Act 
of 1980. Section 1585 specifies that this court ‘shall possess all the 
powers in law and equity of, or as conferred by statute upon, a district 
court of the United States.’’ Under this section, it is clear that this 
court “does possess the same plenary powers as a Federal district 
court.” H.R. Rept. No. 96-1235, supra at 50. Added to that, section 
2643(c)(1) provides that (with certain exceptions not relevant here), 
this court ‘may * * * order any * * * form of relief that is appro- 
priate in a civil action, including, but not limited to, declaratory 
judgments, orders of remand, injunctions, and writs of mandamus 
and prohibition.”” As the House Committee on the Judiciary stated 
(id. at 61): “Subsection (c)(1) is a general grant of authority for the 
Court of International Trade to order any form of relief that it deems 
appropriate under the circumstances [and] [i]t is the Committee’s 
intent that this authorization be deemed to grant the Court of Inter- 
national Trade remedial powers coextensive with those of a Federal 
district court.” See also, e.g., Zenith Radio Corporation v. United 
States, 1 CIT , Slip Op. 80-10 at 7 (Dec. 9, 1980); Sanho Col- 
lections, Ltd. v. Chasen, et al., 1 CIT , Slip Op. 80-2 at 10 (Nov. 14, 
1980). 

Even though this court has jurisdiction, this does not mean that 
dismissal of each of plaintiff’s claims is thereby automatically avoided. 
Thus, as to the claims covering the merchandise which Customs has 
demanded be redelivered, it is significant that such demand was 
protestable under 19 U.S.C. 1514(a)(4). Plaintiff, however, filed no 
protest and has therefore failed to exhaust its administrative remedies. 
Relevant on this score is 28 U.S.C. 2637(d) which provides that this 
court ‘‘shall, where appropriate, require the exhaustion of administra- 
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tive remedies.” Relying on this provision, plaintiff argues that the 
court should not require it to exhaust its administrative remedies 
on the basis that exhaustion would be futile, but the fact that 
plaintiff may not succeed in its claim at the administrative level does 
not justify noncompliance with the statutory scheme enacted by 
Congress. As the Supreme Court stated in United States v. Felt & 
Tarrant Co., 283 U.S. 269, 273 (1931): 

The necessity for filing a claim such as the statute requires 
is not dispensed with because the claim may be rejected. It 
is the rejection which makes the suit necessary. An anticipated 
rejection of the claim, which the statute contemplates, is not a 
ground for suspending its operation. * * * 

What is more, the requirement of exhaustion would not have been 
particularly time-consuming in light of the fact that section 174.21 (b) 
of the Customs Regulations (19 CFR 174.21(b)) requires that 
any protest relating to an administrative action involving exclusion 
of merchandise from entry or delivery must be acted on within 30 
days after the protest was filed. 

In short, plaintiff has failed to show that the exhaustion of adminis- 
trative remedies should not be required here. Accordingly, that por- 
tion of the action covering merchandise which Customs has demanded 
be redelivered is presently not ripe for adjudication. See, Sanho Col- 
lections, Ltd. v. Chasen, et al., supra, Slip Op. at 9. 

We turn next to the merchandise entered in a bonded warehouse 
which Customs has informally indicated may not be withdrawn for 
consumption. The record shows that Customs has taken no formal 
administrative action with respect to that merchandise. Plaintiff, 
however, can obtain such action merely by attempting to remove the 
goods. Finally, with respect to the merchandise in transit or still in 
Taiwan, no action of any kind has been taken by Customs. 

It is true that formal agency action is not an invariable requisite for 
relief. Northeast Airlines, Inc. v. C.A.B., 345 F. 2d 662, 664 (1st Cir. 
1965); Isbrandtsen Co. v. United States, 211 F. 2d 51, 55 (D.C. Cir. 
1954), cert. denied, 347 U.S. 990 (1954). However, the court should not 
interfere unnecessarily with administrative determinations that are 
not yet formalized. Abbott Laboratories v. Gardner, 387 U.S. 136, 148 
(1967); State of New York v. United States, 568 F. 2d 887, 893 (2d 
Cir. 1977). Given the factual situation here, this latter consideration is 
particularly applicable. Thus the court concludes that plaintiff’s 
claims regarding the merchandise which is in the bonded warehouse, 
which is in transit to the United States, and which is in Taiwan are not 
ripe for adjudication. 

Last, plain'tiff urges that if the court finds that it is appropriate to 
require exhaustion of administrative remedies, it should not dismiss the 
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action but rather should retain it and remand it to Customs for 
further proceedings under a protective order. While 28 U.S.C. 2643(c) 
(1) authorizes the court to remand a case, or a portion thereof, there is 
nothing in the present record to warrant such action. 

For the foregoing reasons, defendants’ motion to dismiss is (1) 
denied as to plaintiff’s claims involving the merchandise covered by 
the denied protest and (2) granted as to plaintiff’s claims covering the 
remainder of the merchandise. 


(Slip Op. 81-23) 
Macatioy CorPORATION, PLAINTIFF t. UNITED STATES, DEFENDANT 


Order 


Court No. 76-3-00643 
(Dated March 10, 1981) 


Ricuarpson, Judge: Upon reading and filing plaintiff’s motion 
for partial summary judgment and defendant’s response thereto 
conceding that on the basis of the record herein the preferential rail- 
road freight rates charged by South African Railways and Harbours 
upon shipments of ferrochrome constitute the payment or bestowal 
of a bounty or grant upon exports of ferrochrome from the Republic 


of South Africa within the meaning of section 303 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1303), and upon all other papers 
and proceedings had herein, it is hereby 

OrpERED, ADJuDGED, AND Dercreep that plaintiff’s motion for 
partial summary judgment be, and the same is, granted, and it is 
further 

OrpERED, ADJuDGED, AND Dercreep that the charging of pref- 
erential railroad freight rates upon shipments of ferrochrome for 
export from the Republic of South Africa by South African Railways 
and Harbours, constitutes the payment or bestowal of a bounty or 
grant within the meaning of section 303 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1303), and it is further 

OrpDERED, ADJUDGED, AND DecrEED that the Secretary of Com- 
merce shall instruct the appropriate Customs officers throughout 
the United States to suspend liquidation and to collect estimated 
countervailing duties, and thereafter to assess countervailing duties 
in an amount equal to the net amount of the subsidy (bounty or 
grant) as determined or estimated by the Secretary of Commerce 
pursuant to section 751 of the Tariff Act of 1930, as added by the 
Trade Agreements Act of 1979 (19 U.S.C. 1675), on ferrochrome 
from the Republic of South Africa entered, or withdrawn from 
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warehouse for consumption, on or after the day following the date 
of entry of this order. 


(Slip Op. 81-24) 


New York MERcHANDISE Co., INC., PLAINTIFF v. UNtT=D STATES, 
DEFENDANT 


Fiber Optic Lights 
Court No. 75-2-00514 


PorTABLE Exvectric Lamps WitH SELF-ContTAINED ELECTRICAL 
SourcE—BaTTEeRY-OPERATED FiserR Optic Lignts—ComMMoNn 
MEANING oF “LAMP” 


Battery-powered fiber optic lights, comprising decorative, 
mood-setting articles with a negligible capacity for illumination 
of the area surrounding the articles, were classified by Customs 
under item 683.80, TSUS as portable electric lamps with self- 
contained electrical source. Plaintiff claims that the imports are 
properly dutiable under item 688.40, TSUS as electrical articles 
not specially provided for. The sole issue for determination is 
whether the imports are lamps within the common meaning 
of that term. Held: Articles which utilize light purely for its 
decorative effect and to furnish illumination to the articles them- 
selves, and do not have any substantial capacity for illuminating 
the surrounding area, are not illuminating articles and thus are 
not lamps within the purview of item 683.80, TSUS. The im- 
ports are electrical articles n.s.p.f., and hence are properly duti- 
able under item 688.40, TSUS, as claimed by plaintiff. Cf. Ross 
Products, Inc. v. United States, 58 CCPA 1, C.A.D. 994, 433 
F. 2d 804 (1970); Amico, Inc. (formerly known as: Exhibit Sales, 
Inc.) v. United States, 71 Cust. Ct. 182, C.D. 4494 (1973). United 
States v. Morris Friedman & Co., 63 CCPA 5, C.D. 1156, 524 
F. 2d 745 (1975) distinguished. 


[Judgment for plaintiff.] 

Stein, Shostak, Shostak & O’Hara, Inc. (John N. Politis, Esq. of counsel) for 
the plaintiff. 

Thomas S. Martin, Acting Assistant Attorney General; Joseph I. Liebman, 


Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch (Susan Handler-Menahem, trial attorney) for the defendant. 


(Decided March 12, 1981) 


Newman, Judge: Plaintiff contests the classification by Customs 
at the port of Los Angeles of certain merchandise invoiced as a 
Plastic “Star Lite,” imported from Hong Kong in 1972. Upon liqui- 
dation of the entry, the merchandise was assessed with duty at the 
rate of 13.75 per centum ad valorem under the provision in item 
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683.80 of the Tariff Schedules of the United States (TSUS) for 
“other” portable electric lamps with self-contained electrical source. 
Plaintiff claims that the imports are properly dutiable at the rate of 
5.5 per centum ad valorem under the provision in item 688.40, TSUS, 
as modified by T.D. 68-9, for electrical articles not specially provided 
for. 

ISSUE PRESENTED 


It is undisputed that the imported articles are portable and have 
a self-contained electrical source. The sole issue for determination 
is whether the articles are lamps within the purview of item 683.80, 


TSUS. 


THE RECORD 


At the trial, the parties each presented the testimony of one witness 
and submitted several exhibits.' Plaintiff’s witness was Ko Yamaguchi, 
a buyer and general manager of the Los Angeles branch of New Y ork 
Merchandise; defendant’s witness was Leonard W. Cheslak, president 
of Poly Optical Products. The official entry papers were received in 
evidence as an unmarked exhibit. 

The pertinent facts are: 

It appears that the subject merchandise, marketed under the name 
“Glo-Lite”, comprises a battery-powered ” fiber optic light enclosed 
in a transparent plastic globe mounted to a plastic base. The fiber 
optic component is mounted in the plastic base over a small light 
bulb. When battery power is activated by an on/off switch, the light 
from the bulb diffuses throughout the fibers and pinpoints of light 
glow at the ends of the individual fibers, creating a decorative and 
mood-setting effect. 

A courtroom demonstration and a personal inspection of the samples 
in a darkened room reveal that the degree of illumination of the area 
immediately surrounding the articles is insufficient for their normal use 
as lamps for reading or working. Basically, the imports are self- 
illuminating, and the purpose of the light is simply to create a decora- 
tive effect. Additionally, while the imports are represented on their 
containers as a ‘‘Nite Lite’, it is plain that the use of the articles as 


1 Plaintiff objected to the admission into evidence of defendant’s exhibit C for identification, and I reserved 
ruling on the objection (R. 60-61). The proposed exhibit is ostensibly a catalog of Hammacher Schlemmer, 
with the back cover depicting certain fiber optic lamps. Defendant’s witness admitted on voir dire that he 
had no connection with the publication of the catalog or with Hammacher Schlemmer, and that he had never 
seen the proposed exhibit before it was presented to him at the trial. Statements by Government counsel at 
the trial as to the source of the exhibit (R. 57, 60) are, of course, not evidence in the case. In its post-trial 
brief, defendant has not pressed the admissibility of exhibit C for identification. Since authentication and 
identification of the p-oposed exhibit is totally lacking (see rules 901 and 902 of the Federal Rules of Evidence), 
plaintiff’s objection is sustained. Accordingly, all testimony of defendant’s witness concerning the fiber optic 
devices depicted in the catalog (R. 56-57, 61-62) is stricken from the record. 


2 Batteries were not included in the importation. 
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night-lights would require such frequent battery changes as to make 
that use economically impracticable. 

Fiber optic lights (as a class) are sold in a variety of outlets: drug- 
stores, discount houses, lamp stores, mail-order catalog houses, and 
stores selling decorative accessory articles. Interestingly, in depart- 
ment stores, fiber optic lights are sold in the lamp, audio, and sta- 
tionery departments. 


PARTIES’ CONTENTIONS 


Plaintiff contends that the ‘‘Glo-Lites” are not lamps because 
they do not provide practical illumination, but merely illuminate 
themselves as decorative, mood-setting articles. Defendant maintains 
that the imported articles are lamps because they furnish artificial 
light, and the amount of artificial light produced is immaterial. 
Defendant further argues that the imports can illuminate the sur- 
rounding area sufficiently to act as a night-light, flashlight, or as a 
source of light for reading. Lastly, defendant stresses that item 683.80 
is an eo nomine provision and therefore the use of the imports as 
decorative articles is irrelevant. 


DISCUSSION 


As noted, plaintiff urges that, for classification as lamps under 
item 683.80, TSUS, the subject merchandise must constitute illu- 
minating articles and thus serve as a practical source of illumination 
outside of the articles themselves. In this connection, plaintiff aptly 
points out that term “lamps” appears in several places under the 
superior heading to items 653.30 through 653.39, TSUS, which 
superior heading provides for “illuminating articles and parts thereof, 
of base metal”. Fundamentally, absent any indication of contrary 
legislative intent, the term “lamp” must be presumed to have been 
used in the same sense throughout the statute. Productol Chemical 
Co. v. United States, 74 Cust. Ct. 138, 151, C.D. 4598 (1975), and 
cases cited. No legislative history has been called to my attention 
which establishes that the term “lamp” in item 683.80 was intended 
to have a different meaning than that implied by the superior heading 
to items 683.30 through 653.39. Hence, plaintifi’s construction of the 
term “lamp” in item 683.80 as an illuminating article has merit. 

The record, however, clearly establishes that the imports are decora- 
tive articles and have an extremely low level of illuminating capacity 
outside of the articles. They are entirely inadequate where any signifi- 
cant illumination outside the articles themselves is required for tasks 
such as reading or navigation. The instant facts are strikingly analo- 
gous to those in Ross Products, Inc. v. United States, 58 CCPA 1, C.D. 
994, 433 F. 2d 804 (1970). There, the merchandise comprised decora- 
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tive planters in the form of simulated bird cages containing a number 
of artificial roses of plastic material with small electric bulbs in the rose- 
buds. Since the articles could not provide any significant illumination 
of the surrounding area, the appellate court rejected the argument that 
they were classifiable as illuminating articles under item 653.40, 
TSUS. Moreoves, the following rationale in Ross Products is par- 
ticularly significant (58 CCPA at 5): 


Considering next the facts established by the record, the Cus- 
toms Court found: 

According to the testimony in the case at bar, the articles 
were designed to make use of the lights. The tint of the bulb 
was carefully chosen to produce the kind of lighting effect 
desired. The lighting was to enhance the decorative effect of 
the articles. The bulbs gave light to the artificial flowers and 
would, of course, glow in a darkened room and give some 
light to the surrounding area. 

While, again, we do not disagree with that analysis, we think 
that the record clearly warrants the further conclusion that the 
importations are basically decorative articles and are useful as 
decorations in lighted areas as well as in the dark and with their 
bulbs unlighted as well as lighted. The function of the lights is to 
enhance the decorative effect of the articles by serving as a part of 
the artificial flowers as well as by furnishing illumination to the 
articles themselves. Any lighting of the surrounding space is only 
incidental to the use of the importations as decorative articles 
which may be at least partially self-illuminated. 

It may well be, as urged here and apparently stressed below, 
that articles which are lamps or lights are, either by common or 
commercial understanding, also illuminating articles, even in the 
case of highly decorative lamps or of night lights (which are 
obviously used to illuminate an area even though they produce 
only a minimum amount of light). However, neither the testimony 
of record nor inspection of the representative exhibits warrants a 
conclusion that the present articles are “lamps” or “lights”. Rather 
the record is convincing that they are decorative articles in the form of 
planters having no substantial use as articles for illuminating the 
surrounding area. Thus, any presumption of substantial use as an 
illuminating article that might arise from the original classifica- 
tion of the articles under i em 653.40 is overcome. [Italic added.] 


Predicated upon the foregoing rationale in Ross Products, it follows: 
Articles which utilize light purely for its decorative effect and to 
furnish illumination to the articles themselves, and do not have any 
substantial capacity for illuminating the surrounding area, are not 
illuminating articles, and consequently are not lamps within the 
common meaning of that term. 

Plaintiff’s contention—that devices having negligible illuminating 
capacity and primarily used for purposes other than illumination 
are not classifiable as portable electric lamps—is also amply sup- 
ported by Amico, Inc. (formerly known as: Exhibit Sales, Inc.) v. 
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United States, 71 Cust. Ct. 182, C.D. 4494 (1973). There, the question 
was whether certain so-called ‘Clown Flashlights’ were properly 
classifiable under item 683.70, TSUS, as flashlights. The provision 
in item 683.70, TSUS for flashlights is indented under the same 
superior heading, viz., ‘‘portable electric lamps with self-contained 
electrical source * * *’, as is involved in the present case. The 
evidence in Amico established that the so-called flashlights were not 
usable as a source of light for practical illumination, but were chiefly 
used as playthings by children for their amusement. On the basis 
of those facts, Judge Maletz held that the articles in question were 
improperly classified by the Government as flashlights, and were 
properly dutiable as toys. 

Obviously, then, the negligible illuminating capacity of the articles 
in Amico was a critical circumstance in determining whether they 
were properly classified as portable electric lamps (flashlights) under 
item 683.70, TSUS. 

In light of the rationale applied by the courts in Ross Products 
and Amico, I must reject defendant’s contention that a device that 
emits light is a lamp, no matter how negligible the illumination 
produced by the article. 

Additionally, plaintiff’s contention that the term “lamp” connotes 
practical illuminating capacity outside of the article itself is supported 
by the testimony of defendant’s witness, who testified that a lamp is 
“a practical source of light for practical purposes’ (R. 70). This 
definition agrees with that of plaintiff’s witness, who stated that a 
lamp is an illuminating article which provides artificial light for read- 
ing, working, and other purposes (R. 14). Respecting illuminating 
capacity, defendant’s witness admitted that battery-powered articles, 
such as those before the court, have only one or two candlepower, 
whereas a.c. powered conventional fiber optic lamps have a candle- 
power 10 to 100 times greater. Further, defendant’s witness confirmed 
that the decorative features of the imports are their main selling 
point rather than the negligible illumination they could provide in an 
emergency; and the witness readily distinguished the imports from 
conventional a.c. 120-volt fiber optic lamps which are covered by 
Underwriter Laboratories specifications * and building codes. 

In sum, plainly the imports are not comparable in illuminating 
capacity to the fiber optic lights operated by a.c. current, which the 
Government apparently had in mind in classifying the instant mer- 
chandise as lamps. In this connection, it must be emphasized that the 
issue here is not whether fiber optic lights as a class are lamps, but 
whether the specific merchandise in the case falls within that term. 


3 The fiber optic lights listed with the Underwriters Laboratories are the line voltage, a.c., 120-volt type 
which is plugged into an electrical wall outlet. 
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In support of its argument that the common meaning of the 
term ‘lamp’? embraces the subject merchandise, defendant cites 
United States v. Morris Friedman & Co., 63 CCPA 5, C.A.D. 1156, 524 
F. 2d 745 (1975). 1n that case, the issue was whether certain illuminating 
articles (viz, candlesticks, candleholders, menorahs, lanterns, and 
sanctuary lamps) which use candles as an illuminant were classifiable 
as lamps under item 653.35, TSUS. There was no dispute that the 
articles in question were illuminating devices, and the appellate court 
held that the common meaning of the term “lamp” (viz, device for 
furnishing artificial light) included candleholders. Clearly, the issue 
presently before me was not before the court in Morris Friedman. 

Concerning whether the imports fall within the common meaning of 
the term “‘lamp”’ (as enuciated in Morris Friedman, supra), defendant’s 
witness testified on direct examination (R. 63, 65): 

Q. Then you agree that they [plaintiff’s exhibits 1 and 2 and 
defendant’s exhibit A] are lamps within that definition [* * * a 
device for furnishing artificial hght * * *]? 

A. Not necessarily. [Italic added.] 

Q. In what manner do you disagree? 

A. Because there is no industry standardization as to what is a 
lenin * **. 

* * * * * * * 

Q. Can you tell me, when you market fiber optic lights, what 
you call them? 

A. I have to ponder over that. 

* * * * * * 

Q. Well, do you ever call them lamps when you are selling 
fiber optic lights? 

A. We call them fiber optic lights. 

Q. Do you ever call them lamps? 

A. We have some models that are lamps. [Italic added.] 


It is evident from the testimony of defendant’s witness that he 
did not consider all fiber optic lights to be lamps, and that the term 


’ 


“lamps” would apply only to those articles that have the capacity 
to provide a practical source of illumination (R. 70). 

Turning now to the factual issue of whether the imports could 
provide practical illumination for reading or navigation, as urged 
by defendant, the samples themselves are potent witnesses. Cf. 
Amico, Inc., supra; The Ashflash Corporation v. United States, 76 
Cust. Ct. 112, 120, C.D. 4643, 412 F. Supp. 585 (1976). The demon- 
stration at the trial, as well as a further examination in chambers 
of the lighted samples (exhibits 1 and A) in a darkened room, disclose 
that it is possible to read with the illumination provided by the 
articles. But it is obvious from their negligible illuminating capacity 
that the articles are not normally used for reading, and defendant’s 
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witness so conceded (R. 71, 76). Also, my examination of the lighted 
articles in a darkened room convinces me that they would be virtually 
useless for navigation; and the contrary testimony of defendant’s 
witness on this point (R. 74-75) is not credible. While the imports 
conceivably could be used as night-lights (as they are represented 
on their containers), the negligible outside illumination provided 
by the articles and the very limited life of batteries make the usefulness 
of the imports even as night-lights very tenuous.‘ The short of the 
matter is that the imports are novelty articles which makes use of 
light to enhance their decorative effect, and in glowing in a darkened 
room give off a small degree of illumination in the immediately 
surrounding area. However, such illumination is purely incidental 
to the use of the imports as decorative articles, and is inadequate 
for any practical use. 

Plaintiff has overcome the presumption of correctness attaching to 
the district director’s classification of the merchandise under item 
683.80, TSUS. As in Ross Products, supra, the present articles—lighted 
decorative items—should be classified on the basis of their electrical 
characteristics rather than the light they furnish. Excepting its con- 
tention that the articles are properly dutiable under item 683.80, 
which classification I have found erroneous, the Government does not 
challenge plaintiff’s claim for classification as electrical articles, 


n.s.p.f. in item 688.40, TSUS. Morever, the imports are undoubtedly 
electrical articles and the basket provision for electrical articles in 
item 688.40, TSUS appears applicable. Consequently, plaintifl’s claim 
is sustained. 

Judgment will be entered accordingly. 


4 The imports are quite different from portable battery-operated night-lights ‘designed to light auto- 
matically when lifted off a surface and switch off when set down again,’’ which are designed to be carried 
around for intermi tent use like a flashlight. See “Summaries of Trade and Tariff Information,”’ schedule 6, 
vol. 10 (1969), p. 216; Janexr Corp. v. United States, 80 Cust. Ct. 146, 156-57, C.D. 4748 (1978). 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY, March 26, 1981. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 

R. E. CHasen, 
Commissioner of Customs. 


19 CFR Part 200 
AMENDMENTs To AGENcY Etuics RuLEs 


AGENCY: USS. International Trade Commission. 
ACTION: Notice of final rules. 


SUMMARY: Recent regulations issued by the Office of Government 
Ethics (OGE) redefine the qualifications and duties of designated 
agency ethics officials and list the elements of agency ethics programs. 
46 F.R. 2582 (Jan. 9, 1981) (to be codified at 5 CFR 738.101-.313). The 
following amendments to Commission ethics regulations, 19 CFR, 
part 200, reflect the changes in OGE regulations. In addition, the 
Commission is abandoning its previous practice of requiring that its 
Ethics Counselor be a Commissioner. The Counselor must be a senior 
Commission employee with experience demonstrating the ability to 
coordinate and manage the program. This is in line with the practice of 
practically all other Government agencies. In addition, there are sev- 
eral technical and conforming changes reflecting that Commission 
employees who file SF 278 public financial disclosure reports need not 
file confidential financial disclosure reports under Executive Order No. 
11222 and subpart C of part 200 of title 19, Code of Federal 
Regulations. 

The Commission published proposed regulations for public comment. 
45 F.R. 82957 (Dec. 17, 1980). Comment was received only from the 

49 





50 INTERNATIONAL TRADE COMMISSION NOTICES 


Office of Government Ethics, which suggested only two changes. Both 
have been incorporated, along with editorial change. Section 200.735— 
103(b) was altered to require that the Deputy Ethics Counselor be 
chosen by the chairman in accordance with 5 CFR 738.202(c), which 
directs that the head of an agency select the two individuals entrusted 
with certifying the financial disclosures filed for confirmation purposes 
by Presidential nominees. A phrase was added to section 200.735-103 
(c)(2) clarifying that the Ethics Counselor reviews and certifies the 
financial disclosure reports of nominees to the Commission, in accord- 
ance with statutory and regulatory mandate. 


EFFECTIVE DATE: March 15, 1980. 


FOR FURTHER INFORMATION CONTACT: Michael B. Jenni- 
son of the Office of General Counsel at 202-523-0350. 


SUPPLEMENTARY INFORMATION: The U.S. International 
Trade Commission amends 19 CFR part 200 as follows: 

1. In sections 200.735-101 and 200.735-102(a)(b), change “U.S. 
Tariff Commission” to read ‘U.S. International Trade Commission.” 

2. Section 200.735-102(c) is changed to read: 

(c) “Employee” means a Commissioner, employee, or special 
Government employee of the Commission. 

3. Add section 200.735-102(g) : 

(g) ‘Ethics Counselor’? means designated agency ethics official as 
defined in subpart B of pait 738, Code of Federal Regulations. 

4. Delete present section 200.735—103 and add: Section 200.735-103, 
Counseling service. 

(a) The chairman shall appoint an Ethics Counselor, who serves 
as the Commission’s designated agency ethics official and haison to 
the Office of Government Ethics and who is responsible for carrying 
out the Commission’s ethics program. The program shall be designed 
to implement titles II, IV, and V of the Ethics in Government Act 
of 1978, Executive Order No. 11222, the regulations in this part, 
and other statutes and regulations applicable to agency ethics matters. 
The Ethics Counselor will be a senoir Commission employee with 
experience demonstrating the ability to review financial disclosure 
reports and counsel employees with regard to resolving conflicts of 
interest, review the financial disclosures of Presidential nominees 
to the Commission prior to confirmation hearings, counsel employees 
with regard to ethics standards, assist supervisors in implementing 
the Commission’s ethics program, and periodically evaluate the 
ethics program. 

(b) The chairman shall select a Deputy Ethics Counselor, who 
will serve as alternate agency ethics official and to whom any of the 
Counselor’s statutory and regulatory duties may be delegated. 
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(c) The Ethics Counselor shall coordinate and manage the agency’s 
ethics program. The Counselor’s duties shall consist of— 

(1) Liaison with the Office of Government Ethics; 

(2) Review of financial disclosures reports, including reports 
filed by Presidential nominees to the Commission, except that 
reports filed by Commissioners other than the chairman shall 
be reviewed by the chairman and the report filed by the chairman 
shall be reviewed by the vice chairman; 

(3) Initiation and maintenance of ethics education and train- 
ing programs; 

(4) Monitoring administrative actions and sanctions; and 

(5) Implementation of the specific program elements listed in 

the Office of Government Ethics regulations, 5 CFR 738.203 (b). 

5. Section 200.735-114 is changed to read as follows: Section 
200.735-114, employees required to submit statements. 

Except as provided in section 200.735-114a, the following em- 
ployees shall submit confidential statements of employment and 
financial interests: 

(a)(1) Employees in grade GS-13 or above under section 5332 of 
title 5, United States Code, or in comparable or higher positions not 
subject to that section, other than those employees who are required 
to file public financial disclosure reports by title II of the Ethics 
in Government Act of 1978. 

(2) The Director of Personnel shall list all such positions, shall 
include the listing in the chapter of the Commission’s Policy Manual 
pertaining to the filing of confidential statements of employment and 
financial interests, and shall furnish copies thereof to the Deputy 
Counselor and to affected employees. 

(3) The Director of Personnel shall update the listing required by 
paragraph (a) (2) of this section and shall take all other steps required 
by paragraph (a)(2) as of January 1 and July 1 of each year. 

(b)(1) Employees classified below GS-13 under section 5332 of 
title 5, United States Code, or at a comparable pay level under other 
authority, other than those employees who are required to file public 
financial disclosure reports by title II of the Ethics in Government 
Act of 1978, who are (i) responsible for making a decision or taking 
an action in regard to Commission contracting or procurement, (ii) 
responsible for conducting investigative and research activities where 
the decision to be made or action to be taken could have an economic 
impact on any non-Federal enterprise, or (iii) responsible for exercising 
the authority of any supervisory or investigative employee in the 
absence of such employee. 

(2) The Director of Personnel, upon obtaining the advice of the 
General Counsel, shall be responsible for determining which positions 
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below GS-13 meet the criteria of paragraph (b)(1) of this section. 
The Director of Personnel shall justify his or her determination in 
writing and shall submit it to the Office of Personnel Management 
for its approval. Upon obtaining the approval of the Office of Per- 
sonnel Management, the Director of Personnel shall include the listing 
of these positions in the chapter of the Commission’s Policy Manual 
pertaining to the filing of confidential statements of employment and 
financial interests and shall furnish copies thereof to the Deputy 
Counselor and to affected employees. 

(3) The Director of Personnel shall evaluate the determination 
under paragraph (b)(2) of this section as of January 1 and July 1 of 
each year. When organizational changes or personnel actions indicate 
that positions should be either added to or taken from the list of 
positions which the Director of Personnel has determined meet the 
criteria of paragraph (b)(1) of this section, the Director of Personnel 
shall make a new determination under paragraph (b) (2) of this section 
and shall take all other steps required by paragraph (b) (2) immediately 
upon the implementation of said organizational changes or personnel 
actions. 

By order of the Commission. 

Issued: March 10, 1981. 

KenNeEtTH R. Mason, 
Secretary. 


In the Matter of 
Certain Winpow SHADES AND |} Investigation No. 337-TA-83 
ComPpoNnENnts THEREOF 


Notice of Termination 


AGENCY: USS. International Trade Commission. 
ACTION: Termination of the investigation as to two respondents 


based on the issuance of consent orders and upon settlement 
agreements. 


SUMMARY: Notice is hereby given that the Commission has ap- 
proved and issued consent orders (summarized in the Federal Register 
of Jan. 28, 1981, 46 F.R. 9261) in the above-entitled investigation, 
thereby terminating the investigation as to respondents Joanna West- 
ern Mills and Breneman, Inc. 


AUTHORITY: The authority for Commission disposition of this 
matter is contained in section 337 of the Tariff Act of 1930 (19 U.S.C. 
1337) and in section 210.55 of the Commission’s Rules of Practice 
and Procedure (19 CFR 210.55). 
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SUPPLEMENTARY INFORMATION: Copies of the Commission 
Action and Order and all other nonconfidential documents filed in 
connection with this investigation are available for inspection during 
official business hours (8:45 a.m. to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436, telephone 202-523-0161. 
FOR FURTHER INFORMATION CONTACT: Jack Simmons, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-0493. 

By order of the Commission. 

Issued: March 12, 1981. 

KENNETH R. Mason, 
Secretary. 


Investigation No. 731-TA-28 (Final) 
MentTHoL From THE PEOPLE’S REPUBLIC OF CHINA 
Notice of Change of Date of Public Hearing 


Notice is hereby given that the hearing in this investigation will be 
held beginning at 10 a.m., e.d.t., Wednesday, May 5, 1981, in the 
Commission’s Hearing Room, U.S. International Trade Commission 
Building, 701 E Street NW., Washington, D.C. 20436. A hearing 
date of April 13, 1981, had previously been announced in the Com- 
mission’s notice of institution of the investigation as published in the 
Federal Register of January 28, 1981 (46 F.R. 9264). The Commission’s 
hearing has been rescheduled as a result of the postponement by the 
U.S. Department of Commerce of its final determination as to the 
question of whether menthol from the People’s Republic of China is 
being, or is likely to be, sold in the United States at less than fair 
value. 

The Commission will prepare and place on the record by April 16, 
1981, a staff report containing preliminary findings of fact, the public 
portion of which will be made available to interested persons. Requests 
to appear at the Commission’s hearing should be filed in writing with 
the Secretary to the Commission not later than close of business 
(5:15 p.m., e.d.t.), April 23, 1981. All persons desiring to appear at 
the hearing and make oral presentations must file prehearing state- 
ments and should attend a prehearing conference to be held at 2 p.m., 
e.d.t., on April 24, 1981, in room 117 at the U.S. International Trade 
Commission Building. Prehearing statements must be filed on or 
before May 1, 1981. Testimony will be received separately at the 
hearing. 
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For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult the 
Commission’s Rules of Practice and Procedure, part 207, subpart C 
(19 CFR 207), and part 201, subparts A through E (19 CFR 201). 

By order of the Commission. 

Issued: March 12, 1981. 

KENNETH R. Mason, 
Secretary. 


In the Matter of 


Certain Foop Suicrers anp; Investigation No. 337-TA-76 
Components THEREOF 


Notice of Extension of Time for Completion of Evidentiary Hearing 
AGENCY: US. International Trade Commission. 
ACTION: Extension of time for completion of evidentiary hearing. 


SUMMARY: Having reviewed the record in this matter, including 
complainant’s motion for extension of time (motion 76-14) and papers 
in support thereof, the Commission has granted complainant’s motion 
and extended the time for conducting a hearing in the above-captioned 
investigation to April 30, 1981. 


SUPPLEMENTARY INFORMATION: This investigation, pur- 
suant to section 337 of the Tariff Act of 1930 (19 U.S.C. 1337), con- 
cerns alleged infringement of U.S. Letters Patent 3,766,817 by the 
importation and sale of certain food slicers. 

Under Commission section 210.42(e)(1) of the Commission’s Rules 
of Practice and Procedure, the time for conducting a hearing in this 
investigation expired on December 21, 1980. Complainant Prodyne 
Enterprises, Inc., moved on February 23, 1981 (motion 76-14, as 
amended) to extend the time for a hearing to April 30, 1981. The 
Commission has granted the motion and remanded the investigation 
to the Administrative Law Judge. The Commission also remanded 
motion 76-15 and motion 76-16 to the Administrative Law Judge 
for issuance of recommended determinations. 

Any party wishing to petition for reconsideration of the Commis- 
sion’s action must do so within 14 days of service of the Commission’s 
action and order. Such petitions must be in accord with section 210.56 
of the Commission’s rules (19 CFR 210.56). 

Copies of the Commission action and order in this matter and any 
other public documents in this investigation are available for inspec- 
tion during official working hours (8:45 a.m. to 5:15 p.m.) in the Office 
of the Secretary, U.S. International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436, telephone 202-523-0161. 
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FOR FURTHER INFORMATION CONTACT: Warren H. 
Maruyama, Esq., Office of the General Counsel, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0143. 

By order of the Commission. 

Issued: March 13, 1981. 

KENNETH R. Mason, 
Secretary. 


In the Matter of 
CrertTaIn Foop SiiceRs AND Investigation No. 337-TA-76 
CoMPoNnENTS THEREOF 


Notice to All Parties 


Notice is hereby given that a prehearing conference will be held in 
this investigation at 9 a.m. on March 30, 1981, in room 201, 1010 
Wisconsin Avenue NW., Washington, D.C. 

Notice is also given that the hearing in this proceeding will com- 
mence immediately following the prehearing conference. 

The Secretary shall publish this notice in the Federal Register. 

Issued: March 13, 1981. 

JANET D. Saxon, 
Administrative Law Judge. 


Investigation No. 731-TA-39 (Preliminary) 
TUBELEsS-TIRE VALVES FrRoM THE FEDERAL REPUBLIC OF GERMANY 


AGENCY: USS. International Trade Commission. 


ACTION: Termination of investigation and cancellation of public 
conference. 


SUMMARY: On March 13, 1981, the Nylo-Flex Manufacturing Co., 
Mobile, Ala., notified the U.S. Department of Commerce that it was 
withdrawing its antidumping petition concerning tubeless-tire valves 
in accordance with Commerce’s recommendation (Commerce found 
that the petition’s treatment of nonconfidential summaries was in- 
adequate). Nylo-Flex intends to refile its petition with adjustments 
requested by Commerce forthwith. Accordingly, the Commission 
terminates investigation No. 731-TA-39 (preliminary) pursuant to 
its authority under section 207.13 of the Commission’s Rules of Prac- 
tice and Procedure and cancels its conference scheduled for March 17, 
1981, pending Nylo-Flex’s resubmission. 
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EFFECTIVE DATE: March 13, 1981. 
FOR FURTHER INFORMATION CONTACT: Mr. Larry Reavis, 


Office of Investigations, U.S. International Trade Commission; 
telephone 202-523-0296. 
By order of the Commission. 
Issued: March 13, 1981. 
Kennetu R. Mason, 
Secretary. 


Notice of Investigation (332-124) 
Stupy oF FLroatinc ExcuanGe Rates anv U.S. ComprEtivriIvENESS 


AGENCY: U.S. International Trade Commission. 


ACTION: In accordance with the provisions of section 332 of the 
Tariff Act of 1930 (19 U.S.C. 1332), the Commission has instituted 
investigation No. 332-124 for the purpose of analyzing the effects 
of changes in the value of the dollar, vis-a-vis other currencies, on 
the international competitiveness of U.S. industries. 

In conducting the investigation, the Commission will consider 
factors that determine the U.S. exchange rate and the effects of the 
exchange rate on U.S. trade. The study will consider such things as 
the business cycle, inflation, monetary and fiscal policies, and the 
pricing behavior of importers. 

EFFECTIVE DATE: February 20, 1981. 


FOR FURTHER INFORMATION CONTACT: Mr. Jerry 
Tempalski, Research Division, U.S. International Trade Commis- 
sion, Washington, D.C. 20436; Phone 202-523-1515. 


WRITTEN SUBMISSIONS: Since there will be no public hearing 
scheduled for this study, written submissions from interested parties 
are invited concerning any phase of the study. Commercial or financial 
information which a party desires the Commission to treat as con- 
fidential must be submitted on separate sheets of paper, each clearly 
marked ‘Confidential business information” at the top. All sub- 
missions requesting confidential treatment must conform with the 
requirements of section 201.6 of the Commission’s Rules of Practice 
and Procedure (19 CFR 201.6). All written submissions, except for 
confidential business information, will be made available for in- 
spection by interested persons. To be assured of consideration by the 
Commission in this study, written statements should be submitted 
at the earliest practicable date, but no later than July 31, 1981. 
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All submissions should be addressed to the Secretary at the Com- 
mission’s office in Washington, D.C. 
By order of the Commission. 
Issued: March 17, 1981. 
KENNETH R. Mason, 
Secretray. 


Investigation No. 701-TA-68 (Final) 
LEATHER WEARING APPAREL From Uruauay 


AGENCY: USS. International Trade Commission. 
ACTION: Change in date of public hearing. 


SUMMARY: The date of the public hearing to be held in connection 
with Commission investigation No. 701-TA-68 (Final), Leather 
Wearing Apparel From Uruguay, is changed from March 18, 1981, 
to March 26, 1981. The hearing will begin at 10 a.m., e.s.t., in the 
hearing room of the U.S. International Trade Commission Building, 
701 E Street NW., Washington, D.C. 

EFFECTIVE DATE: March 16, 1981. 


FOR FURTHER INFORMATION CONTACT: Mr. Patrick 
Magrath, Office of Investigations, U.S. International Trade Commis- 
sion; telephone 202-523-0283. 

SUPPLEMENTARY INFORMATION: On February 27, 1981, the 
U.S. Department of Commerce and the Government of Uruguay 
signed an agreement regarding this investigation in which the Govern- 
ment of Uruguay agreed to eliminate completely the amount of the 
net subsidy found by Commerce to exist with respect to leather 
wearing apparel exported directly or indirectly to the United States. 
Accordingly, the countervailing duty investigations underway at 
Commerce and at the Commission will be suspended, pursuant to 
section 704(f)(1) of the Tariff Act of 1930 (19 U.S.C. 1671¢(f)(1)). 
On March 11, 1981, however, the Government of Uruguay requested 
that the investigations be continued pursuant to section 704(g) (1) 
of the act (19 U.S.C. 1671c(g)(1)). The Commission has delayed its 
public hearing until March 26, 1981, to permit Federal Register 
publication of an anticipated continuation of the investigation by 
appropriate Department of Commerce notice. 

By order of the Commission. 
Issued: March 17, 1981. 
Kennetuo R. Mason, 
Secretary. 
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Investigation No. 731-TA-30 (Final) 
UNREFINED Montan Wax From East GERMANY 


AGENCY: U.S. International Trade Commission. 
ACTION: Institution of final antidumping investigation. 


SUMMARY: As a result of an affirmative preliminary determination 
by the U.S. Department of Commerce that there is a reasonable basis 
to believe or suspect that exports of unrefined montan wax from East 
Germany are being, or are likely to be, sold in the United States at 
less than fair value (LTFV) within the meaning of section 731 of the 
Tariff Act of 1930 (19 U.S.C. 1673), the U.S. International Trade 
Commission hereby gives notice of the institution of investigation No. 
731-TA-30 (final) to determine whether an industry in the United 
States is materially injured, or is threatened with material injury, or 
the establishment of an industry in the United States is materially 
retarded, by reason of imports of such merchandise. Unrefined montan 
wax is classifiable in item 494.20 of the Tariff Schedules of the United 
States. This investigation will be conducted according to the provisions 
of part 207, subpart C, of the Commission’s Rules of Practice and 
Procedure (19 CFR 207, 44 F.R. 76457). 


EFFECTIVE DATE: March 4, 1981. 


FOR FURTHER INFORMATION CONTACT: Ms. Judith Case, 
Office of Investigations, U.S. International Trade Commission, Room 
350, 701 E Street NW., Washington, D.C. 20436; telephone 202- 
523-0339. 


SUPPLEMENTARY INFORMATION: On October 23, 1980, the 
Commission unanimously determined, on the basis of the information 
developed during the course of investigation No. 731-TA-30 (pre- 
liminary), that there was a reasonable indication that an industry 
in the United States was materially injured or threatened with material 
injury by reason of imports of unrefined montan wax from East 
Germany, which were allegedly being sold in the United States at 
LTFV. As a result of the Commission’s affirmative preliminary 
determination, the Department of Commerce continued its investi- 
gation into the question of LTFV sales. Unless the investigation is 
extended, the final LTFV determination will be made by the Depart- 
ment of Commerce on or before May 18, 1981. 


WRITTEN SUBMISSIONS: Any person may submit to the Com- 
mission a written statement of information pertinent to the subject 
of this investigation. A signed original and 19 true copies of each 
submission must be filed at the Office of the Secretary, U.S. Inter- 
national Trade Commission Building, 701 E Street NW., Washington, 
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D.C. 20436, on or before June 4, 1981. All written submissions, 
except for confidential business data, will be available for public 
inspection. 

Any business information for which confidential treatment is desired 
shall be submitted separately. The envelope and all pages of such 
submissions must be clearly labeled ‘Confidential business informa- 
tion.”’ Confidential submissions and requests for confidential treat- 
ment must conform with the requirements of section 201.6 of the 
Commission’s Rules of Practice and Procedure (19 CFR 201.6). 

A staff report containing preliminary findings of fact will be available 

to all interested parties on May 20, 1981. 
PUBLIC HEARING: The Commission will hold a public hearing in 
connection with this investigation on June 8, 1981, in the hearing room 
of the U.S. International Trade Commission Building, beginning at 
10 a.m., e.d.t. Requests to appear at the hearing should be filed in 
writing with the Secretary to the Commission not later than the close 
of business (5:15 p.m., e.d.t.) on May 18, 1981. All persons desiring 
to appear at the hearing and make oral presentations must file pre- 
hearing statements and should attend a prehearing conference to be 
held at 10 a.m., e.d.t., on May 21, 1981, in room 117 of the U.S. 
International Trade Commission Building. Prehearing statements 
must be filed on or before June 4, 1981. 

Testimony at the public hearing is governed by section 207.23 of 
the Commission’s Rules of Practice and Procedure (19 CFR 207.23). 
This rule requires that testimony be limited to a nonconfidential 
summary and analysis of material contained in prehearing statements 
and to new information. The Commission will not receive prepared 
testimony for the public hearing, as would otherwise be provided for 
by rule 201.12(d). All legal arguments, economic analyses, and factual 
materials relevant to the public hearing should be included in pre- 
hearing statements in accordance with rule 207.22. Posthearing briefs 
will also be accepted within a time specified at the hearing. 

For further information concerning the conduct of the investigation, 
hearing procedures, and rules of general application, consult the 
Commission’s Rules of Practice and Procedure, part 207, subparts 
A and C (19 CFR 207), and part 201, subparts A through E (19 CFR 
201). 

This notice is published pursuant to section 207.20 of the Commis- 
sion’s Rules of Practice and Procedure (19 CFR 207.20, 44 F.R. 
76458). 

By order of the Commission. 

Issued: March 17, 1981. 

KennetH R. Mason, 
Secretary 
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Investigations To Revirw OvrTsTANDING ANTIDUMPING AND 
CountTERVAILING Duty DETERMINATIONS AND OUTSTANDING Sus- 
PENSION AGREEMENTS 


AGENCY: USS. International Trade Commission. 
ACTION: Final rule. 


SUMMARY: Section 207.45 of the Commission’s Rules of Practice 
and Procedure implements section 751 of the Tariff Act of 1930. This 
rule, as amended, sets forth procedures for the conduct of Commission 
investigations to review suspension agreements under sections 704 
and 734 of the Tariff Act and determinations under sections 704 (h) (2), 
705(b), 734(h) (2), and 735(b) of the Tariff Act, under the Antidump- 
ing Act, 1921, and under the duty-free merchandise provisions of 
section 303(b) of the Tariff Act. 


EFFECTIVE DATE: Publication in the Federal Register. 
FOR FURTHER INFORMATION CONTACT: Edward Easton, 
Esq., Office of the General Counsel, U.S. International Trade Commis- 


sion, 701 E Street NW., Washington, D.C. 20436, telephone 
202-523-0379. 


SUPPLEMENTARY INFORMATION: An analysis of comments 


on the proposed amendments to the rule follows. 

On August 14, 1980, a notice of proposed rulemaking was published 
in the Federal Register (45 F.R. 54086) proposing to amend section 
207.45 of title 19, chapter II, of the Code of Federal Regulations. 
The notice provided that comments concerning the proposed amend- 
ment were to be submitted on or before September 15, 1980. A sub- 
mission was received from one interested person. That submission 
suggested that the Commission adopt procedures for publishing a 
notice in the Federal Register as soon as it receives a request to review 
an outstanding suspension agreement or an outstanding antidumping 
or countervailing duty determination and allow interested persons 30 
days from the date of that publication in which to provide their 
views with regard to whether there are changed circumstances suffi- 
cient to warrant an investigation. This suggestion has been adopted. 
In the event that the Commission were to deny a petition on the 
basis that it failed to show sufficient changed circumstances any 
subsequent petition for a review investigation would also have the 
burden of showing changed circumstances. 

Another difference between the final rule and the proposed rule 
concerns the modification of outstanding antidumping and counter- 
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vailing duty orders. The scope of section 207.45 as it was promulgated 
covered both the modification and revocation of outstanding orders. 
Given the possibility that an outstanding order may cover different 
merchandise in more than one market, the Commission can expect 
to receive requests for review investigations with a narrower product 
scope than the subject outstanding order. In such circumstances a 
request for modification of the coverage of the outstanding order would 
be more appropriate than a request to revoke it. The proposed rule 
published in the Federal Register of August 14, 1980, would have 
limited Commission action to the revocation of outstanding orders. 
The final rule covers both the revocation and modification situations. 
The final rule contains a statement that in the case of an evenly 
divided vote as to whether a Commission determination should be 
affirmative or negative, the outstanding agreement or order shall 
remain unaffected. The final rule contains a reference to antidumping 
orders issued under the Antidumping Act, 1921, repealed January 1, 
1980. The language in that act referred to findings, not orders. The 
term order is used in the antidumping provisions of title VII of the 
Tariff Act. The purpose of this reference to orders in the amended rule 
is to indicate that it considers these terms to be equivalent and that the 
Commission intends to continue to exercise review authority over the 
determinations issued under the Antidumping Act, 1921. 


The amended rule 207.45 reads as follows: 
Investigation to review outstanding determination 
(a) Purpose. —Upon the receipt of information concerning 

or upon a request for a review of, a determination concerning a 
suspension agreement accepted under section 704 or 734 of the 
act or an affirmative determination made under section 704(h) (2), 
705(b), 734(h) (2), or 735(b) of the act, or a determination which 
resulted in an order issued under the Antidumping Act, 1921, 
or section 303(b) of the act, which shows changed circumstances 
sufficient to warrant a review of such determination, the Com- 
mission shall institute an investigation to determine, as the 
case may be, (1) whether, in light of the changed circumstances, 
the agreement continues to completely eliminate the injurious 
effect of imports of the merchandise; or (2) whether an industry 
in the United States would be materially injured, or would be 
threatened with material injury, or the establishment of an 
industry in the United States would be materially retarded, by 
reason of imports of the merchandise covered by the counter- 
vailing duty order or the antidumping order if the order were to 
be modified or revoked. In the case of an evenly divided vote 
as to whether a Commission determination should be affirmative 
or negative, the outstanding agreement or order shall remain 
unaffected. In the absence of. good cause shown, no investigation 
under this section shall be instituted within 24 months of the 
date of publication of the notice of the suspension or 
determination. 
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(b) Procedures. 
(1) Commencement of proceedings. 

(i) Upon receipt of a request.—A proceeding is commenced 
upon the filing with the Commission of the original and 19 
true copies of a request. Requests for a review investigation 
may be filed by any person. All requests shall set forth a 
description of changed circumstances sufficient to warrant 
the institution of a review investigation by the Commission 
under this section. 

(ii) Upon the initiative of the Commission.—Upon receipt 
of information concerning a suspension agreement accepted 
under section 704 or 734 of the act or an affirmative deter- 
mination made under 704(h) (2), 705(b), 734(h) (2), or 735(b) 
of the act, or a determination which resulted in an order 
issued under the Antidumping Act, 1921, or section 303(b) 
of the act, which shows changed circumstances sufficient to 
warrant a review of such determination, the Commission 
shall initiate an investigation to review such determination. 

(2) Notice of recerpt of a request.—Upon the receipt of a 
properly filed request for a review investigation, the Com- 
mission shall publish a notice of having received such a re- 
quest in the Federal Register inviting public comment on 
the question of whether the Commission should institute 
a review investigation. Interested persons shall have at 
least 30 days from the date of publication in the Federal 
Register within which to submit comments to the 
Commission. 

(3) Institution of an investigation.—Within 30 days after 
the close of the period for public comments following publi- 
cation of the receipt of a request, the Commission shall 
determine whether the request shows changed circumstances 
sufficient to warrant a review and, if so, ‘shall institute an 
investigation. The investigation instituted by notice pub- 
lished in the Federal Register and shall be completed within 
120 days of the date of such publication. If the Commission 
determines that a request does not show changed circum- 
stances sufficient to warrant a review, the request will be 
dismissed and a notice of the dismissal published in the 
Federal Register stating the reasons therefor. 

(4) Procedures set forth in subpart C of part 207.—The 
procedures set forth in sections 207.21 through 207.24 and 
section 207.28 of this part shall apply to all investigations 
instituted under this section. 

By order of the Commission. 
Issued: March 19, 1981. 
KENNETH R. Mason, 
Secretary. 
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